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Leading property cases. In our first article Herbert W. Hirsh 
gives us a review of the recent court decisions which involve property 


coverages. He has chosen cases which deal directly with clauses and 
provisions in policies that give rise to litigation. Among these he 
discusses several cases on “direct” cause, “collapse,” “improvements 


and betterments,” “sonic boom” and “concealment and fraud 

The author’s comments begin at page 7. He is a Chicago attorney, 
and this speech was given by him at the 1959 Mutual Loss Managers’ 
Conference held in Chicago. 

He cautions insurance men and their attorneys to pay more atten 
tion to state court decisions in the insurance fields. These will become 
increasingly important in the future because of the new federal rules 
on jurisdiction and removal of cases. After reviewing these cases, both 
on the trial and appellate levels, Mr. Hirsh concludes that insurers 
could avoid much litigation by having the contract express more 
clearly its intent. In many decided cases, greater clarity would have 
produced a different result. 


Impartial medical testimony. Should we urge the adoption of an 
impartial medical testimony procedure? In the article beginning at 
page 17, A. Harold Frost answers this question affirmatively. He 
discusses this question primarily from the standpoint of personal 
injury litigation and tells of the attributes of the impartial medical 
expert and how he can serve the administration of justice. The author 
also presents some of the arguments that are used against the adoption 
of such a procedure. 

Mr. Frost, a New York attorney, presented this speech before 
the Ninth Annual Fall Institute of the Minnesota State Bar Associa 
tion in November, 1959. 

The author also tells us how the impartial medical procedure has 
been used in New York and relates some of the results. To those who 
may object to such a procedure he submits this idea: The question of 
whether an impartial medical panel is desirable is akin to a question 
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that arises in everyday life—whether one seeking medical treatment 
should, in case of divergent opinions, obtain an opinion from a highly 
qualified expert. 


Fire and casualty insurance. The insurance business, especially 
in the fire and casualty field, is changing and will continue to change 
in the future. This has been brought about by our social and economic 
conditions. What these changes are and what caused them is the 
subject of the article at page 21. The author, William H. Rodda, takes 
special note of the many new hazards that our new way of life has 
created. Some of these are the atom, leisure-hour hazards and even 
the ladies’ new spike heels. 


Mr. Rodda is secretary of the Transportation Insurance Rating 
Bureau in Chicago. He delivered this address last October before the 
Institute of the Nebraska Insurance Federation in Omaha. 


Let’s appeal. The lawyer’s tactics in a trial court, when arguing 
before a jury, must necessarily be changed when he goes before an 
appellate court, but not entirely, Before a jury, emotion and demeanor 
can be determining factors; an intellectual presentation of the law 
involved in a case can be fatal. However, on the appellate level, 
the argument presented to the court must be geared so as to appeal 
both to the emotion and to the intellect of the court. 


Whitman Knapp, in his article at page 29, tells us why an appeal 
should be argued and how it should be argued. He is a New York 
attorney. His article is reprinted from the November, 1959 issue of 
The Record of the Association of the Bar of the City of New York. 

In discussing the intricacies of appellate work, Mr. Knapp points 
out two things which he feels are basic: (1) The appellate lawyer's 
job is to make the court want to hear what he wants to tell it and 
(2) the basic art of argument is repetition. He submits that everv 
opportunity should be taken to repeat a basic or important fact. 


Automation. Whenever the subject of unemployment is dis- 
cussed, one word invariably pops up—‘‘automation.” What is this 
thing called “automation,” its background, its capabilities, its effect 
on employment and what should be done about it? Herbert L. Kahn, 
in his article at page 39, answers these questions and many more. 


Many businesses are suited to “automation” and especially the 
insurance business where many of the working hours are devoted 
to statistics and paper work. What effects would the insurance 
industry feel if “automation” was used on a larger scale? Unions 
may be one effect. Although unions in the insurance industry are 
relatively new, more consideration will have to be given to them in 
the future. 


Mr. Kahn's article is reprinted from the November, 1959 issue 
of the LaBor Law JourNAL, 
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Persons and Events 


The Conference of Mutual Casualty Companies will hold a fire 
conference at the Conrad Hilton Hotel in Chicago on February 4 and 
5. Don W. Montgomery, of the Celina Mutual Insurance Company, 
is president of the conference. Serving as program chairman will be 
Norman L. Trebilcock, of the Badger Mutual Insurance Company. 
A number of interesting speeches are scheduled to be given. They 
will include “Home Office, Branch Office or Field Underwriting” by 
Fred M. DuBois; ‘Practical Training for Fire Underwriters” by 
George R. Booth and James Hazard; “Loss Frequency” by Richard 
Fowler; “Interpretation of Credit Reports” (mercantile) by George 
Tomlinson and (personal lines) by C. V. Wildt; “Analyzing an Agent’s 
Portfolio” by Don Ruetz; and “Catastrophe Underwriting” by Don A. 
Tripp. 

The Twelfth Annual Estate Planners Day of the New York City 
Chapter of the Chartered Life Underwriters will be held April 27 at 
the Hotel Statler. “Estate Planning for the Professional Client” will 
be the theme of the meeting, and discussions will be led by a panel 
representing the accounting, legal, insurance and banking professions. 
Israel Unterman will be chairman of the Estate Planners Day 
Committee. 


Supreme Court Docket 

Gair v. Peck, Dkt. No. 544.—An appeal was filed November 25 
from a decision of the New York Court of Appeals reversing a lower 
court which found that Rule 4 of the Special Rules of the Appellate 
Division of the Supreme Court was unconstitutional. The lower court 
held that the rule, which sets out a schedule of fees to be charged by 
lawyers in personal injury and wrongful death actions, was void 
because the justices of the appellate division were without power to 
enforce it. In reversing this decision it was held that the rule merely 
established a procedural burden of proof. 

It is being argued by the petitioner that Rule 4 deprives attorneys 
of liberty and property without due process of law and equal protec- 
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tion of the laws. A further argument is that regulation and fixing of 
fees are matters for legislative determination. The petitioner is also 
alleging that Rule 4 sets up a legislative presumption of fact under 
the guise of regulating presentation of evidence and prevents presenta- 
tion of defenses to the main fact presumed. 

Pyramid Life Insurance Company v. Curry, Dkt. No. 560.—The 
Eighth Circuit ruled that raising fraud as a fundamental issue did 
not present an equitable issue triable by the lower court without a 
jury. The lower court’s decision was reversed and remanded for a 
jury trial. It was also ruled that the respondent had not waived jury 
trial since the request for a jury was submitted at the same time as 
his answer to the petitioner’s counterclaim. 

Certiorari was filed December 2 to review the decision of the 
Eighth Circuit, with the petitioner arguing that the respondent waived 
right to jury trial by failing to request such trial within ten days fol- 
lowing the petitioner’s original answer, as required by Rule 38 of the 
Federal Rules of Civil Procedure. 

Gregory v. Campbell, Dkt. No. 572—Rule 21, adopted on November 2 
by the United States District Court for the Northern District of Ih 
nois, allowing for a separate trial to be held on the issue of liability 
and another on damages, is being challenged on constitutional grounds 

Certiorari was filed December 7 to review a decision of the Sev- 
enth Circuit which denied a petition for an emergency writ of 
mandamus. 

In the district court an action was brought which was based on a 
collision between a cab and a locomotive. Jury trial was demanded 
and the cases were consolidated by order of the court. Pursuant to 
Rule 21 the respondent judge ordered that trial be held on the liability 
aspect of the case only, and that the damage aspect be deferred for 
future trial. 

The petitioner is arguing that the rule denies, abridges and modi- 
fies the right to a jury trial as granted by the Seventh Amendment, 
and that the court does not have the power to adopt such a rule 
because it changes the manner of trial in civil jury cases. Petitioner 
is also arguing that negligence, due care, proximate cause and damage 
are inseparable elements which must be determined by one jury. 

Great Northern Railway Company v. Bracy, Dkt. No. 595.—Certiorari 
has been filed to review a decision of the Montana Supreme Court 
which affirmed a decision of a lower court. The respondent is an 
employee of the petitioner. He was injured in the petitioner’s rail 
yards and sought damages for the injuries. 

It is being argued by the employer that when the trial court gave 
instructions which implied that its employees violated company rules, 
and where the record did not contain any evidence showing such viola- 
tion, it was deprived of its rights under the FELA. The employer is 
also arguing that the admission of evidence and the giving of an 
instruction on mortality and annuity tables impaired its rights under 
the act, where the record did not contain evidence showing permanent 
disability resulting from the alleged injury. 
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Pacific Mutual Life Insurance Company v. Dixon, Dkt. No. 598. 
The Second Circuit affirmed a district court’s judgment granting the 
respondent, a surgeon whose practice was hampered by dermatitis, 
recovery under a disability insurance policy issued by the insurer- 
petitioner. 


Certiorari has been filed to review the decision of the Second 
Circuit. The insurer is arguing that under New York law the surgeon 
must be disabled both as a physician and a surgeon before he can 
recover under the policy. It is also argued that the federal courts 
ignored the Frie doctrine in not applying New York law. 


1960 Florida Hearings on Adoption of Rules and Regulations 


J. Edwin Larson, Insurance Commissioner of Florida, announced 
the dates and topics of several hearings to be held on various rules 
and regulations in House Committee Room 50, Capitol Building, 
Tallahassee. 

The hearings will be on the following subjects: anticoercion, Janu- 
ary 20, 9:30 a. m.; industrial fire, January 20, 3:00 p. m.; installment 
sales, January 21, 9:30 a. m.; accident and health, January 21, 2:00 
p. m.; and life underwriters code, January 21, 3:00 p. m. 


Commissioner Larson noted that under the 1959 Florida Insur- 
ance Code, rules and regulations promulgated thereunder could not 
take effect until after a hearing was held. Many of the rules and regu- 
lations which were adopted pursuant to the old statutes would neces- 
sarily have to be readopted. 


Illinois Auto and Homeowners Policy Rates to Drop in 1960 


Governor William G. Stratton of Illinois announced December 23 
that average automobile insurance rates in the state will drop in 1960. 
Motorists will enjoy a $4,715,000 saving. The reductions mark the 
first time since 1945 that there has been an average statewide decrease 
in auto liability and property damage rates. 

It was noted by Governor Stratton in commenting on the reduc 
tions that rate schedules filed reflect a drop in claims and a drop in 
cost per claim in the state in the year 1958. This was the first full 
year of the intensive traffic safety program enacted in 1957. 

The new rates which were effective December 30 show a state- 
wide average decrease of 5.43 per cent in physical damage rates and 
an average decrease of 3.3 per cent in automobile liability and prop 
erty damage rates. 


Governor Stratton announced on December 29 that substantial re- 
ductions in premiums applicable to a revised Homeowners Policy 
Program would be effective January 25, 1960. He said that the reduc- 
tions will range from approximately 20 to 30 per cent depending on 
the type of construction, class of protection and amount of insurance 
in each individual case. A number of optional deductible procedures 
are included. The savings in relation to current rates are estimated 
to be in excess of $2 million in annual premiums. 
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Recent Developments 
in the Property Insurance Field 


By HERBERT W. HIRSH 


In adverse decisions, time and again the courts refer to the fact 
that the form of application and the language of the policy do not 
express the intent of the contract between the insurer and insured. 


N REVIEWING THE DECISIONS in the property insurance 

field, it has been interesting to note that some courts have had to 
come to grips with the same problems which have been discussed in 
the past at many of these meetings. It is also interesting to note that 
as to some of the problems, the courts, like loss managers, seem to 
disagree. 

By way of introduction, I believe that as a result of changes in 
the federal law relating to jurisdiction in the federal courts, and par 
ticularly in regard to removal of cases to such courts, the decisions of 
the state courts will be of a greater importance in the future than in 
the past. Many of the cases now coming before state courts are cases 
which, prior to the amendment of the federal statutes, would have been 
determined in the federal courts. I anticipate a significant increase 
in the number of decisions in the state courts involving questions of 
property coverage and a significant increase in the importance of the 
cases which will come before the state courts in the future. During 
the past year, this tendency has already begun to manifest itself, but 
[ predict that in the next year we will see a far greater number of 
decisions in the state courts. 


oe ° ” 
Direct’’ Cause Construed 
Last year, we discussed at our meeting a number of important 
decisions involving questions of coverage. Once again, there have 
been a number of decisions in this field. Suppose we begin with a deci- 
sion by the Supreme Court of Minnesota which has induced a large amount 
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The author, a member of the Chicago 

law firm of Clausen, Hirsh, Miller 

& Gorman, gave this talk before the 

1959 Mutual Loss Managers’ Confer- 

ence on September 16 in Chicago. 
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of discussion and, if I may so say, dis- 
sent—Lipschultz et al. v. General Insur- 
ance Company of America et al., 9 Frre 
AND Casuatty Cases 1064, 96 N. W. 
2d 880, decided on May 29, 1959. The 
facts were very simple. The insurers’ 
policies covered plaintiff’s stock in 
trade, located at a specific address, 
against direct loss by windstorm. On 
the evening in question, a strong wind- 
storm struck the general area in which 
plaintiff's property was located and 
disrupted the electric power supply in 
many sections of the city. The wind 
caused a break in a supply line sup- 
plying a substation which was located 
about one-half mile from the plain- 
tiff’s store. Power lines leading from 
the plaintiff's store building to the 
utility pole in the rear of his building 
were intact, and all of the electric lines 
and apparatus inside the building 
were intact. As a result of the in- 
terruption of services which was caused 
by the break in the supply line one- 
half mile removed, refrigeration equip- 
ment on the insured premises failed 
to function and plaintiff’s stock of 
merchandise spoiled. Under the facts 
stated, the Supreme Court of Minnesota 
held that the loss in question was a 
direct loss by windstorm and that the 
policies involved covered the loss. 

In order to reach this conclusion, 
the court equated the word “direct” 
to “immediate” or “proximate.” Hav- 
ing so stripped the word “direct” of 
its intended meaning as used in the 
policy, it was easy for the court to 
rule that the windstorm causing a 
break in the power line one-half mile 
away was the direct and not the re- 
mote cause of the loss on the insured’s 
premises. The court conceded in its 
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opinion that there were opinions of 
other courts which took a contrary 
view. The court specifically refused 
to follow the decision of the Supreme 
Judicial Court of Massachusetts in 
Williams v. Liberty Mutual Fire Insur- 
ance Company, 8 FIRE AND CASUALTY 
Cases 1009, 334 Mass. 499, 135 N. E. 
2d 910. 


The Williams case involved extended 
coverage with an exclusion of 
which was caused directly by frost or 
cold weather. On December 14, a 
windstorm blew a shutter off of the 
insured building; cold got in, and cer- 
tain pipes froze sometime between 
December 17 and December 21. It 
was held that the immediate cause of 
the bursting of the pipes was the 
freezing weather and that the wind- 
storm was remote. As to the mean- 
ing of “direct,” the court said: “We 
think that there is no ambiguity in 
the term ‘direct’ as used in the policy. 
It refers to the immediate physical 
damage resulting from the effect of the 
wind, in this case the loss of the shut- 
ter.” Note the difference between the 
two factual situations : In the Minnesota 
case the windstorm did not physically 
touch the insured premises, yet re- 
covery for loss was granted; in the 
Massachusetts case the hazard insured 
against did hit the insured property, 
yet recovery was denied. 


loss 


Minnesota refused to follow the 
Williams case although, within a few 
weeks of the Minnesota decision, the 
United States Court of Appeals for 
the Fourth Circuit enthusiastically fol- 
lowed Williams, and even further 
extended it. I refer to the case of 
Abady et al. v. Hanover Fire Insurance 
Company et al., 9 FIRE AND CASUALTY 
Cases, 266 F. 2d 362, decided on April 
13, 1959, 
with the extended coverage endorse- 
ment attached, with the usual exclu- 
sions against loss caused directly or 
indirectly by frost or cold weather 
and certain other stipulated hazards. 


This case involved policies 
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There was a dispute as to the facts in 
the case, but for the purposes of this 
discussion I will oversimplify them 
by saying that one aspect of the case 
involved an assumption that a wind- 
storm had blown a hatch in the in- 
sured building open; pipes had frozen, 
and water damage followed. Recovery 
was denied both by the trial court and 
by the United States Court of Ap- 
peals, The court said that the action 
of the wind was too remote from the 
fall within the coverage of 
the policy. This court went beyond 
Williams and stated: “It is the opinion 
of this Court that the term ‘wind 
damage’, or ‘loss as a direct result of 
wind’, embodied in a provision insur- 
ing against damage by windstorm, if 
taken and understood in its plain, 
ordinary and popular sense, connotes 
damage due to the strength or force 
of the wind.” 


loss to 


You may wish to contrast the views 
here expressed with the breadth of the 
coverage accorded for loss by fire. It 
should be noted that the Abady deci- 
sion apparently was not called to the 
attention of the Supreme Court of 
Minnesota in connection with its con 
sideration of the Lipschultz case. [| 
doubt if it would have made any dif 
ference. It is my belief that the deci 
sion of the Fourth Circuit in the Abady 
case will receive very respectful con 
sideration in jurisdictions where the 
question of the meaning of the phrase 
“direct loss” may arise. 

In the Minnesota decision, the court 
remarked in the course of its opinion 
that if they had desired to exclude 
the type of loss involved, the insurers 
might have inserted an appropriate 
exclusionary clause. This is a recur- 
rent theme in cases involving exclusions. 


[ believe that “direct 
will remain of 
vitality despite what the Minnesota 
court had to say. For example, in the 
case of Kudella et al. v. Newark Insur- 


the phrase 


loss” considerable 
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ance Company, 9 FirRE AND CASUALTY 
Cases 549, 3 Wis. 2d 599, 89 N. W. 
2d 219, decided by the Wisconsin 
Supreme Court on April 8, 1958, 
antedating in time the other deci- 
sions referred to in this article, the view 
that the there 
in question resulted from collapse and 
not from windstorm, The court called 
particular attention to the language 
of the policy extending coverage only 
This 
language of the court is interesting 
in the light of the frequently expressed 
view that the word “direct” in a fire 
policy means no more than the word 
“proximate” in the law of negligence. 


loss 


was expressed 


to direct loss by windstorm. 


The last-cited decision is to be con- 
trasted with another unfavorable 
decision by the Supreme Court of 
Minnesota: Danielson et al. v. St. Paul 
Fire & Marine Insurance Company, 10 
IRE AND CASUALTY CAsEs 16, decided 
July 24, 1959. In this case, it was 
held that it was a question of fact for 
a jury as to whether the collapse 
of a barn on a calm day, four days 
after a day when gusts of wind up to 
46 miles an hour had prevailed, was 
the result of windstorm, in the face 
of very strong evidence that deteriora- 
tion was the cause of collapse. It is 
my view that the court permitted the 
utmost speculation in permitting the 
jury to pass on the question as to 
whether the windstorm was the cause 
of the In that connection, the 
comments of the court in the Abhady 
case are noteworthy. 


loss. 


That court said 
that it was well settled that the trier 
of facts will not be allowed to guess 
or speculate on mere possibilities, but 
must be furnished with probabilities. 


‘Collapse’ Cases 


In regard to losses resulting from 
alleged collapse, there were a number 
of interesting decisions 
past year. Perhaps the most important 
one was Central Mutual Insurance 
Company v. Royal et al., 9 Fire anp 
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Casuatty Cases 1091, 113 So. 2d 680, 
decided by the Supreme Court of 
Alabama on June 25, 1959. This case 
involved the cracking of certain in 
terior and exterior walls of a house 
and some damage to the concrete 
foundation. The coverage was against 
collapse of the building or any part 
thereof. The court recognized that 
there was little law on the question 
involved. It was held, and this is the 
important part of the decision, that 
the principal and ordinary sense of 
the word “collapse” cannot be so altered 
or warped as to include within its 
meaning a mere movement of a struc- 
tural part of the building. It is 
significant that the court refused to 
regard settlement as constituting col- 
lapse. The court applied various ob- 
jective tests in reaching its conclusion. 
It was pointed out that there was no 
falling in, no loss of shape, no reduc- 
tion to flattened form of the building 
or any part thereof, and that the 
building was still in its original form 
and condition with the exception of a 
few cracks. For those interested in 
the subject, I recommend a reading of 
the full opinion, as there is an extended 
semantic discussion of the meaning 
of collapse. 


Another decision of some con- 
sequence, involving a different phase 
of the coverage against collapse 1s 
Baalmann et al. v. Firemen’s Insurance 
Company of Newark, New Jersey, 9 
Frre anp Casuatty Cases 1004, 335 
P. 2d 744, decided by the California 
District Court of Appeal on March 2, 
1959. This case involved broad form 
coverage, including coverage against 
landslide. The policy excluded loss 
to retaining walls not constituting a 
part of the building insured. Retain- 
ing walls were damaged as the result 
of a landslide and it was argued that, 
because the retaining walls were es- 
sential to the support of the building, 
they thereby became a part of the 
building, This argument was rejected 
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and recovery for loss to the retaining 
walls was denied. 


At last year’s meeting, I referred 
to the decision of the United States 
Court of Appeals for the Sixth Circuit 
in Fireman’s Fund Insurance Company 
of San Francisco, California v. Hanley 
et al., 9 FirE AND CASUALTY Cases 495, 
252 F. 2d 780, as an unfortunate one 
under an all-physical loss policy. This 
unfortunate decision spawned an un- 
fortunate offspring on April 29, 1959, 
when the United States District Court 
for the Western District of Michigan 
handed down a decision in the case 
of Hanley et al. v. Westchester Fire 
Insurance Company, 10 Fire AND Cas- 
UALTY CasEs 34, 23 F. R. D. 640. It 
was held, on the basis of the earlier 
decision, that it was a question of fact 
for the jury as to whether the fall of 
a bluff resulted from heavy rains or 
from erosion caused by high water on 
Lake Michigan, a risk specifically 
excluded by the policy. The court 
held that where a policy specifically 
insures against loss by one element, 
but excludes loss by another element, 
the coverage extends to the loss even 
though the excluded element is a con- 
tributory cause. This, of course, was 
a part of the Sixth Circuit’s decision 
in the earlier Hanley case, and the trial 
of the subsequent action is an inter- 
esting example of what results may 
be expected where this rule is followed. 

Another collapse case is Wilson 
et al. v. National Automobile & Cas- 
ualty Insurance Company, 10 Fire AND 
Casuatty Cases 47, 22 Ill. App. 2d 
34, 159 N. E. 2d 504, decided by the 
Illinois Appellate Court for the Fourth 
District on May 5, 1959. This case 
involved the meaning of the term 
“surface water.” The policy in litiga- 
tion excluded loss from flood, inunda- 
tion or high water. The insured’s 
building collapsed when a portion of 
a basement wall fell in, following an 
unusual and excessive amount of rain- 
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fall. It was held that surface water did 
not fall within the meaning of the 
exclusionary words “flood, inundation 
or high water.” The court inferred 
that if it had been intended to exclude 
surface waters, such exclusion should 
have manifested itself in express lan- 
guage. 

As to the decision on surface waters 
just referred to, a word might be said, 
for the benefit of those concerned 
with the drafting of forms, about the 
results which may be accomplished 
when appropriate exclusionary lan 
guage is incorporated into a form. 
In Aetna Insurance Company v. Walker 
et al., 9 Fire aND CASUALTY CASES 
724, 98 Ga. App. 456, 105 S. E. 2d 917, 
decided by the Georgia Court of Ap- 
peals on October 8, 1958, there was 
involved an all-physical loss policy 
subject to certain specific exclusions, 
from surface 
from water 


one of which was loss 
water. A resulted 
which had seeped to the surface from 
underground springs beneath the in- 
sured dwelling. The court, in its opin- 
ion, held that the loss resulted from 
surface water even though the point 


loss 


of origin of seepage was the subter 
ranean springs referred to. The de 
cision is rather demonstrative of the 
point that if exclusions are properly 
and clearly drafted, the courts are 
willing to give them application. 


‘Improvements and Betterments’’ 
Cases 


We may turn now to another field 
which has been the source of extended 
discussion, that of improvements and 
betterments. In this field there were 
two decisions which appear to be of 
great significance. The first is Lum- 
bermens Mutual Insurance Company of 
Mansfield, Ohio v. Cantex Manufac- 
turing Company, 9 FIRE AND CASUALTY 
Cases 790, 262 F. 2d 63, decided by 
the United States Court of Appeals 
for the Fifth Circuit on November 
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19, 1958. In this case, it was held 
that a boiler, water cooler and ventil- 
ating equipment were improvements 
and betterments, even though the in- 
sured had the right of removal, and 
even though they were to be regarded 
as trade fixtures subject to removal. 
The court said that in determining 
what constitutes improvements and 
betterments, the right of removal is 
not controlling, but that the question 
is to be determined by the nature of 
the attachments and their permanency. 
[ believe that there are many courts 
which not with this 
approach. 


would agree 

The other significant decision on 
improvements and _ betterments is 
Grand Forks Seed Company v. North- 
land Greyhound Lines, Inc., 9 Fire AND 
CasuaLty Cases 900, 168 F. Supp. 
882, decided by the United States 
District Court the District of 
North Dakota on January 15, 1959. 
This involved the 
insurance proceeds between a lessor 


for 


case division of 
and lessee who had insured improve- 
As far as | 
know, it is the first case involving a 


ments and betterments. 


determination of the effect to be given 
to an unexercised option to renew a 
lease in determining the extent of loss 
to improvements and betterments paid 
for by the lessee. The court treated 
the option, even though unexercised, 
the 


and, as a necessary corollary thereof, 


as extending the term of lease 
this involved an increase in the amount 
of the recovery awarded to the lessee 
This 
portance in the future in regard to the 
the 
to improvements and betterments paid 


decision may be of great im 


determination of extent of loss 
for by a lessee, because it is a recog- 
nized fact that many leases involving 
the payment of substantial sums for 
improvements by the lessee have op- 
I believe that there 
has been a considerable divergence 


tions for renewal. 


of opinion among loss men and ad- 
justers as to the effect to be accorded 
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an wumnexercised option to renew. 
Whether the same result would have 
been reached in a direct controversy 
between the insured and the insurer 
as was reached in the North Dakota 
case, where the question was one of 
division of an agreed amount, is open 
to some doubt. Personally, it seems 
to me that an unexercised option is 
not equivalent to an extension of the 
term of the lease, but it is entitled to 
some consideration in determining the 
extent of the loss to the insured lessee. 


“Sonic Boom" Cases 


The controversy continues as to 
whether sonic booms are to be re- 
garded as explosions. The advantage, 
so far, seems to rest with those who 
take a dim view of sonic booms as 
explosions. The case of Alexander v. 
Firemen’s Insurance Company, 9 FIRE 
AND CasuaLty Cases 787, 317 S. W. 
2d 752, decided by the Texas Court of 
Civil Appeals on October 23, 1958, is 
a decision which I believe has been 
frequently misunderstood.* I have 
frequently heard it said that this case 
decides that a sonic boom is an 
explosion. I believe that, properly con- 
sidered, no such comment is justified. 
The court actually determined that 
it would not take, as it was urged 
to do, judicial notice that a sonic 
boom was an explosion. It was fur- 
ther held that the burden rested on 
the insured to show by appropriate 
proof that a sonic boom was an ex- 
plosion. The court went on to con- 
sider the falling aircraft exclusion 
and, by an interesting but difficult 
to follow process of reasoning, con- 
cluded that the exclusionary language 
of the falling aircraft clause did not 
restrict the loss to falling aircraft or 
objects falling therefrom. 


In the Circuit Court of Montgomery 
County, Alabama, in Bear Brothers, 


For the decision on a second appeal in 
this case, see Firemen’s Insurance Company 
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Inc. v. Fidelity & Guaranty Insurance 
Underwriters, Inc., 9 FirE AND Cas- 
UALTY Cases 1057, decided May 8, 
1959, the court, as trier of the facts, 
held that damage caused by a sonic 
boom was not within the explosion 
coverage of the policy involved. 


““Cancellation’’ Case 


In the field of cancellation, there 
were fewer significant decisions than 
usual. One case is worthy of brief 
mention—Moynes et al. v. National 
Surety Corporation, 9 Fire AND Casu- 
ALTY Cases 998, decided by the United 
States District Court for the North- 
ern District of Illinois on April 2, 
1959. It involves an interesting fact 
situation. The policy involved ex- 
pired at noon, April 5, 1958. Five 
days’ notice of cancellation was given. 
At 6 p. m. on the fifth day, a loss 
occurred. The court held that the 
policy was canceled at noon on the 
fifth day, and not at midnight. There 
has been frequent disagreement on 
this issue, and this decision may be of 
some importance. 


‘Insurable Interest’’ Cases 

The field of insurable interest has 
had a lively year, regarding the mean- 
ing of the language in the present 
standard form of policy which limits 
recovery to the extent of the insured’s 
interest. At last year’s meeting | 
referred Illinois 
in pending cases involving important 
aspects of this question: Edlin v. Secu- 
rity Insurance Company et al., 9 Fire 
AND CASUALTY Cases 1061, 160 F. 
Supp. 487; and First National Bank of 
Highland Park v. Boston Insurance 
Company et al., 9 Fire AND CASUALTY 
Cases 596, 17 Ill. App. 2d 159, 149 
N. E. 2d 420. As then stated, a peti- 
tion for leave to appeal to the Su- 


to two decisions in 





v. Alexander, 10 FirE AND CASUALTY CASES 
145. 
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preme Court of Illinois had been 
allowed in the First National Bank of 
Highland Park case. Since that time 
the Supreme Court of Illinois has 
handed down an opinion affirming the 
judgment of the court below [9 FIRE 
AND CasuaALty Cases 1057], on some- 
what different and perhaps narrower 
grounds. In the Edlin case, the United 
States Court of Appeals for the Seventh 
Circuit, on the basis of the First 
National Bank of Highland Park opin- 
ion, the judgment of the 
court below and directed that judg 
ment be entered in favor of the in 
sured. Inasmuch as a petition for 
rehearing has been filed in the First 
National Bank of Highland Park case, 
and has not yet been ruled on, final 
disposition of the Edlin will 
probably await the supreme court’s 
ruling.” 


reversed 


case 


There have been a number of con- 
flicting decisions in other jurisdic- 
tions on various aspects of the same 
question. In Board of Trustees of 
First Congregational Church of Austin, 
Minnesota et al. v. Cream City Mutual 
Insurance Company of Milwaukee, Wis- 
consin, 9 FiRE AND CASUALTY CASES 
1043, 96 N. W. 2d 690, decided by the 
Minnesota Supreme Court on May 22, 
1959, it held that the 
who after issuance of the policy had 
entered into a contract to sell the in- 
sured property and had received sub- 
stantial payment thereon, was entitled 


was insured, 


to full recovery under the Minnesota 
valued policy law, even though the 
value of its actual interest at the date 
of loss was less than the amount of 
its insurance. I question whether this 
view as to the valued policy law will 
necessarily be followed in other juris- 
It is not the law in Wis- 
consin. (See Wohlt v. Farmers’ Home 
Hail, Tornado & Cyclone Insurance 


Company, 238 N. W. 809.) 


dictions. 


* Subsequent to the date of this paper, 
the Supreme Court of Illinois denied the 
petition for rehearing, but modified its opin- 
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An interesting feature of the Min- 
nesota case was the contention of the 
insurers that they were entitled to be 
subrogated to the rights of the in- 
sured under a the insured 
had entered into for sale of the church 
premises. On the basis of the Alex- 
Restaurant case (Alexandra 
Restaurant, Inc. v. New Hampshire In- 
surance Company of Manchester, 6 
IRE AND Casua.tty Cases 425, 272 
App. Div. 346, 71 N. Y. S. 2d 515, aff’d 
297 N. Y. 858, 79 N. E. 2d 268), and 
other like decisions, the court denied 
subrogation. 


contract 


andra 


The church, as a result 
of this ruling, was able to make a 
double recovery. Interestingly enough, 
reference in the court’s 
opinion to the McCoy case (McCoy et 
al. v. Continental Insurance Company 
et al., 7 FrRE AND Casuacty Cases 35, 
326 Mich. 261, 40 N. W. 2d 146) in 
Michigan, J] that this is the 
most important decision sustaining, un- 
der the interest policy, the right of 
subrogation upon payment to the 
the insured vendor. 


there is no 


believe 


interest of 


In light of the views I have fre- 
quently expressed as to the error 
inherent in the Alexandra decision, I 
hardly need to add that I do not agree 
with the 
Court of Minnesota. 


decision of the Supreme 


Strangely 
doubt as 


enough, a whisper of 
to the Alexandra case has 
now been expressed in New York itself. 
In Federowicz v. Potomac Insurance 
Company of the District of Columbia, 
9 FiRE AND CASUALTY Cases 1029, 7 
App. 2d 330, 183 N. Y. S. 2d 115, de- 
cided March 11, 1959, by the Appel- 
the New York 
Supreme Court, there was an inter- 
esting division of the court. A majority 
of the court held that if the insured 
had interest, recov- 
ery was to be awarded for the full 


ion, The Edlin case is pending in the Su- 
preme Court of the United States on petition 
for writ of certiorari. 


late Division of 


any insurable 
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physical loss regardless of the extent 
of the interest, following the dlexan- 
dra case. The concurring opinion of 
Judge Williams is exciting. He ex- 
pressed the view that under the 1943 
amendment of the standard policy 
law, it was intended to bring the 
policy into conformity with the 
principle of indemnity and that, upon 
a retrial of the case, the defendant 
should be permitted to introduce 
proof bearing on the extent of the 
actual financial loss sustained by the 
insured. I believe that at some sub- 
sequent time, the views expressed by 
Judge Williams will be further con- 
sidered by the New York Court of 
Appeals. 

There was one favorable decision 
following the indemnity rule. This 
was by the Maryland Court of Ap- 
peals in Glens Falls Insurance Com- 
pany v. Sterling et al., 9 FIRE AND 
Casuatty Cases 939, 219 Md. 217, 148 
A. 2d 453, decided February 19, 1959. 
In this case the views expressed in 
New York and Minnesota were re- 
jected, and the court thoroughly ap- 
proved and followed the indemnity 
rule to which I have referred. 

In two other cases the right to 
subrogation to the interest of the 
vendor was denied: Jn re Future Manu- 
facturing Cooperative, Inc., 9 FIRE AND 
Casuatty Cases 827, 165 F. Supp. 111, 
decided by the United States District 
Court for the Northern District of 
California on August 5, 1958; and 
Alabama Farm Bureau Mutual Insur- 
ance Service, Inc. v. Nixon, 9 FIRE AND 
Casuatty Cases 716, 105 So. 2d 643, 
decided by the Alabama Supreme 
Court on October 9, 1958. 


In the field of insurable interest, 
there was one other unusual decision 
which is worthy of comment—Nelson 
v. New Hampshire Fire Insurance 
Company, 9 FIRE AND CASUALTY CASES 
960, 263 F. 2d 586, decided February 
11, 1959, by the United States Court 


JT; 
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of Appeals for the Ninth Circuit. In 
this case it was held that a person 
buying stolen or converted property, 
who is not an innocent purchaser, has 


no insurable interest and may not 
recover under a policy taken out by 
him. 


‘Insuring Clause’ Case 


An important case dealing with the 
insuring clause of a policy is Fein- 
bloom et al. v. Camden Fire Insurance 
Association et al., 10 Frre anp Casvu- 
ALTY Cases 30, 54 N. J. Super. 541, 
149 A. 2d 616, cert. den., 30 N. J. 154, 
152 A. 2d 172, decided March 23, 1959, 
by the New Jersey Superior Court, 
Appellate Division (an intermediate 
court). The policy here involved 
contained the usual insuring clause, 
and specifically that part thereof pro 
viding “without allowance for any 
increased cost of repair or reconstruc 
tion, by reason of any ordinance or 
law regulating construction or re 
pair.” The property insured was 
located in the municipality of Pomp- 
ton Lakes. It was damaged by fire, and 
in the absence of any municipal ordi 
nance, could have been repaired for 
$12,600. The local building inspector, 
acting under a local ordinance, ordered 
the building torn down, which was 
done. The insured claimed a con 
structive total loss and the court 
agreed, ordering judgment in the full 
amount of the insurance. It was the 
court’s opinion that the language of 
the insuring clause, above quoted, did 
not exclude liability for a construc 
tive total loss. A distinction was 
drawn between partial and total losses, 
and the court said that in the latter 
situation the limitation was inappli 
cable. However, the answer begs the 
question because it was not the fire 
but the ruling of the building in 
spector which made the loss total. 
The court did rely, in part, upon the 
failure of the companies to clarify the 
language of the standard fire policy 
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The 
with 
the view here expressed, and it is my 
opinion that the trend can be halted 
only by appropriate revision of the 
policy. Absent revision, the 
adjustment of losses involving orders 
for demolition will remain a difficult 
matter. 

The effect of 
governmental 


when it was adopted in 1944. 


trend of decisions is in accord 


such a 


orders entered by 
agencies is becoming 
of increasing seriousness. This is il 
lustrated by another just 
handed down by the Supreme Court 


of Minnesota, 


decision 


which is even more 
extreme than those referred to earlier 
in this discussion. The case is 
Marshall Produce Company v. St. Paul 
Fire & Marine Insurance Company, 10 
FiRE AND CASUALTY CasEs 77, 98 N. W. 
2d 280, decided August 25, 1959. In 
brief, smoke from a fire in a separate 
building some 75 to 100 feet away 
from the insured building was carried 
by wind into the insured’s egg proc 

essing plant. As a result of the presence 
of smoke, federal inspectors refused 
to accept the products being manu 

factured for federal 


agencies. 


under contract 


Certain contents in com 
pleted tins were admittedly entirely 
unaffected by fire, smoke or anything. 
It was held that the insurer must pay 
all loss resulting from the orders of 
the government agents. The opinion 
is extremely lengthy, and of course 
the court takes as its starting point 
the Lipschultz case, to which I have 
already referred. The court conceded 
that there were no parallel cases, but 
in a novel opinion stated: 


“A search of the cases would 
disclose that the facts in the instant 
case enter a new field as to products 
involved and standards under which 
they are manufactured ; that is, stand 
ards of sanitation and cleanliness 
which have been promulgated by the 
government concerning food for human 
standards con 


consumption. ‘These 
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form to demands of the public and 
thus lawmakers have outlawed prac 
tices which were commonplace here 
No 


question of 


tofore. longer is it merely a 
whether food is fit for 
human consumption; but also whether 
it 1 dust 


The law 


it is processed under sanitary, 
and smoke-free conditions. 
of insurance must march along and 
it must meet changing conditions and 
Standards of sanitation 
and regulations having the force of 
law 


standards. 


were controlling factors in the 
instant case and the defendants, upon 
the record, stand charged with knowl 
edge of their contents and their in 
tended there is no 
parallel case cited upon similar facts 


effect. Because 


they alone should not incline the 
court to deny recovery.” 
The court relied, in part, on the 


demolition cases to which I have re 
ferred and said that orders of govern- 
mental departments are to be given 
the effect as municipal ordi- 
nances. The implications of this de- 


cision are of very great gravity. 


same 


“‘Concealment and Fraud" Cases 


concealment and 
fraud, there were only a few decisions. 
the most important was 
Merchants Fire Assurance Corporation 
v. Lattimore, 9 FirE AND CASUALTY 
Cases 902, 263 F. 2d 232, decided by 
the United States Court of Appeals 
for the Ninth Circuit on January 5, 
1959. 


In the field of 


Perhaps 


In this action on a personal 
property floater, an insured who had 
declared a value of $9,950 was denied 
recovery where it appeared that the 
actual value at the time of issuance 
f the policy was $36,000. The result 
in this case may have been affected 


by a special California statute. How- 
ever, the decision is interesting and 
important in connection with claims 
involving declarations of value fur- 
nished by the insured prior to issu- 


ance of policies. 


15 





In Buffalo Insurance Company et al. 
v. Amyx, 9 Fire AND CASUALTY CASES 
934, 262 F. 2d 898, decided by the 
United States Court of Appeals for 
the Tenth Circuit on December 29, 
1958, $30,000 was claimed in the proof 
of loss by the insured, and a jury 
awarded $15,000. The court held that 
the discrepancy was not sufficient to 
show that the claim, as a matter of 
law, was fraudulent. 

The case of Boston Insurance Com- 
pany v. Jensen, 9 FIRE AND CASUALTY 
Cases 721, 259 F. 2d 482, also should 
be noted. On September 29, 1958, 
the United States Court of Appeals 
for the Ninth Circuit held that evi- 
dence of bad financial condition was 
admissible in support of a plea of 
conspiracy to collect a sum greater 
than the actual loss. 


“Arson” Case 

There were surprisingly few de- 
cisions in the past year involving the 
defense of arson. One is Stein v. 
Girard Insurance Company of Phila- 
delphia, Pennsylvania et al., 9 FIRE AND 
CasuaLty Cases 730, 259 F. 2d 764, 
where the United States Court of Ap- 
peals for the Seventh Circuit held 
that it was erroneous to take the issue 
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of arson from the jury where it ap- 
peared that the fire was set and that 
someone had gained access to the in- 
sured property by the use of a key; 
and where it was shown that the in- 
sured had possession of one of the 
two known keys and the other person 
having a key was accounted for. 


Conclusion 


In conclusion, I might say that it 
is significant to note that during the 
past years insurers have prevailed in 
a very fair percentage of the cases 
reviewed on neal. This is contrary 
perhaps to the ge *eral belief that very 
few, if any, cases are won. I might 
add that the area in which insurers 
have suffered the greatest difficulty 
and sustained the most severe buffet- 
ings has been in fields where either 
the form or the policy has been de- 
ficient in expressing the intention of 
the contract. I have pointed out in 
my analysis some decisions where the 
courts have referred to this deficiency 
on the part of the insurers, and I be- 
lieve it fair to say that in many in- 
stances, if the forms involved had 
been of greater clarity, the results 
might have been different. 


[The End] 


FOR ITSELF 


Automobiles skidding out of control may be a thing of the past, 
according to Motor Vehicle Research, Inc., which reports that a new 
braking system for controlling skidding has been developed. It is 
built right into the transmission and should cost less than $100. No 
brake pedal is used because the system employs only one control for 
braking and accelerating, thus reducing the action time in emergencies. 
The heart of the new system is a unit which is no larger than a “pop” 
bottle. It thinks for the driver and brings the auto to a stop in a 


controllable manner. 


An automobile equipped with such a system was tested on wet 
and gravel roads at speeds up to 50 miles per hour by several members 
of the American Association of Motor Vehicle Commissioners. It was 
reported that the results of these tests were favorable. 





16 


1LjJ— January, 1960 





Impartial Medical Testimony 


By A. HAROLD FROST 


The question of whether an impartial medical panel is desirable 
is akin, the author believes, to a question in everyday life: If a 
person seeking medical treatment gets different opinions from dif- 
ferent doctors, should he get an opinion from a qualified expert? 


* 30 YEARS AGO Chief Judge Cardozo, in an address 
before the New York Academy of Medicine entitled “What Medi- 
cine Can Do for Law,” observed: 


“More and more we lawyers are awaking io a perception of the 
truth that what divides and distracts us in the solution of a legal 
problem is not so much uncertainty about the iaw as uncertainty 
about the facts—the facts which generate the law. Let the facts 
be known as they are, and the law will sprout from the seed and 
turn its branches toward the light.” 


If litigation is viewed as an opportunity to marshal all of the 
facts relevant to a controversy so as to aid in its disposition upon 
the merits, either by settlement or trial, then it would seem that a 
panel of impartial medical witnesses is not only consistent with the 
aims of our adjudicative process, but is indeed a further progressive 
step in the constant reform of the administration of justice. 

A fundamental approach to litigation—as fundamental as law- 
school learning—is that evidence is obtained through lay and expert 
testimony. 


Through the generations, courts have grappled with the prob- 
lems of expert testimony—problems involving the reliability of the 
witness as well as the obtaining from him of an intelligible presenta- 
tion for the benefit of the jurors and the courts. The courts and the 
public are not unmindful that expert testimony embraces specialized 
knowledge normally beyond the scope of lay knowledge. 


When Judge Cardozo addressed the medical profession in 1928, 
he made an urgent plea for aid in the resolution of medicolegal prob- 
lems: “We look... to you, to the students of mind and body, for 
the nutriment of fact, solid if not liquid, that in many a trying hour 
will give vitality and vigor to the tissues of our law.” 

Three decades ago the bar sought enlightenment from the medi- 
cal profession in the comparatively few major criminal cases prose- 
cuted annually. The need for aid is far greater today to cope with 
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This paper was delivered before the 
Ninth Annual Fall Institute of the 
Minnesota State Bar Association in 
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the volume—an ever-increasing vol- 
ume—of personal injury cases now 
brought involving disputed and com- 
plex medical questions. 


It is a matter of common knowledge 
that the bulk of litigation today through- 
out the United States, in both the 
federal and state courts, deals with 
personal injuries involving every as- 
pect of medicine. 

The plaintiff, in the proof of his 
case, calls a doctor to testify. The 
defendant counters with his medical 
witness to dispute the plaintiff’s medi- 
cal claims. As a result, a battle of 
doctors develops. 


When it does, the judge and jury, 
instead of being helped by expert 
knowledge, are confused and misled. 
They are forced to make a choice be- 
tween conflicting views in an area in 
which they are totally ignorant; lay- 
men are called upon to declare a win- 
ner in a battle of experts on a subject 
totally foreign to them. After listen- 
ing to the evidence, their decisions are 
more likely to be made upon the court- 
room manner, personality or forensic 
ability of the respective doctors and 
opposing counsel. A scientific ap- 
proach to medical truth is too likely 
to be lost in irrelevancies. In too 
many accident cases the trial is not 
a sober, logical search for the truth, 
but something that has deteriorated 
into an expensive game of chance. 

An ignorant or corrupt doctor may 
be more impressive on the witness 
stand than a learned and upright 
physician. The former, with personal 
considerations and interests goading 
him on, is likely to be more dangerous 
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and effective as an advocate than the 
attorney who sits openly at the coun- 
sel table. 

In my years at the bar I have 
seen many underdeveloped and poor 
X rays read to a jury to show a frac- 
ture of one type or another. Simi- 
larly, in many cases I have seen 
experts attempt to explain away frac- 
tures and subluxations on X-ray films 
as congenital anomalies or develop 
mental changes not causally related 
to a trauma. Absent a lawsuit, such 
medical opinions and such improper 
X rays would never be proffered ; such 
X rays would not be used for diag 
nostic purposes, nor would such medi- 
cal jargon be employed. 

Knowing little or nothing about 
medicine, the triers of the facts are 
ill-equipped to measure medical skill 
and knowledge. Their decision, in a 
great many instances, is not justice. 
Is it not the fundamental duty of the 
lawyer to improve the quality of jus- 
tice, to provide more certainty for 
reaching right results and to expedite 
the judicial process? 

I urge the adoption of a system 
which will make use of impartial phy- 
sicians in cases of disputed medical 
questions. I submit to you that the 
impartial expert tends to aid in the 
disposition of cases on the merits, and 
the system, where employed, has work@d 
effectively and is of invaluable help in 
getting at the truth. 

Who is this impartial expert? What 
type of person is he? What is his 
function? 

In New York State, where impar- 
tial medical panels have been insti- 
tuted, we have found that the members 
of the panel are normally of the 
highest integrity. They are men of 
extensive specialized training and 
skills; physicians who are in charge 
of hospitals; members of the facul- 


ties of the leading medical colleges; 


1LJ— January, 1960 





leading contributors to medical litera- 
ture; and men who normally would 
not come into a courtroom but for 
their assignment to the impartial 
medical panel. 


In New York County, the medical 
panel is composed of specialists who 
are designated by a joint committee 
of the New York Academy of Medi- 
cine and the New York County Medi- 
cal Society. 


Function of Experts 


Now, what function do these im- 
partial specialists serve and what 
have they accomplished when used? 


(1) They have improved the proc 
ess of finding medical facts and have 
pointed the way to better diagnosis 
in the field of traumatic medicine. 
It does not require any mental gym- 
nastics to appreciate that the impar 
tial medical witness is one from whom 
there is a greater probability of learn 
ing the scientific facts and truths in 
the case. 

While in many instances the pro 
tagonists in a lawsuit produce qualified 
medical experts, there are cases—per- 
haps too numerous—where a litigant 
bases his claim upon the opinion of a 
doctor who possesses minimal qualifica- 
tions; a general practitioner who has 
taken or interpreted X rays which 
reveal, or fail to reveal, a fracture; 
a general surgeon who is called upon 
to express an opinion as to the causal 
relationship between trauma and Par 
kinson’s disease; or an internist who 
testifies concerning the prognosis of 
an orthopedic or neurological problem. 

While such testimony in these cases 
is admissible under our standards of 
evidence, as a practical matter, it rep- 
resents pure lip service and should be 
subject to the scrutiny of impartial 
observation. 

Thus, where the impartial panel 
is available, considerable light is shed 
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by roentgenologists of vast experience 
on the interpretation of X-ray films; by 
neurologists and neurosurgeons con- 
cerning the nature and disability of 
injuries to the cervical and lumbar 
spines; and by orthopedic surgeons 
upon the prognoses of fracture cases. 
It has had a wholesome effect upon 
the presentation of medical testimony. 


One of the most difficult areas in 
the medicolegal field deals with the 
issue of causal relationship. The con- 
dition of the claimant is not disputed. 
In many instances there is likewise no 
dispute that prior to the trauma the 
claimant was physically well. The 
crucial question is whether the trauma 
did, or even could, produce the symp- 
and conditions which 
logically postdated the accident. 


toms chrono- 


SOV lesser extent, the 
triers of the facts must have the bene- 
fit of the best type of medical opinion 
these Short of 
this, the trial of a case is based upon 
the skill of the advocate, rather than 
upon sound medical knowledge. 


greater or 


to evaluate claims. 


(2) The impartial panel has mate- 
rially the settlement of 


cases before trial and, therefore, has 


assisted in 


helped to relieve court congestion. 


Having had the benefit of an im- 
partial expert opinion in a contested 
medical dispute, a party will normally 
be shaken from his unyielding posi- 
tion if the impartial expert disagrees 
In many cases, 
attitudes are 
subject to compromise after more sci- 


with his contention, 
otherwise intransigent 


entific data and opinion are available. 


In other cases, both parties are 
settle the 
impartial expert indicates, with a de- 


gree of candor unknown to partisans, 


more inclined to because 


that there is a reasonable medical un- 
certainty concerning the diagnosis or 
prognosis of the injury. 

(3) The impartial experts have pro- 


vided for a greater understanding among 
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judges, lawyers and doctors; a greater 
integration of our common knowl- 
edge; and, in my opinion, a greater 
increase in public respect for both 
the medical and legal professions. 


The opponents of impartial medical 
testimony base their thesis upon the 
“uncertainty” of medical science. This 
argument against the impartial panel 
is founded upon the premise that since 
medical science is subject to human 
error, the opinion of an impartial 
medical witness is no more authori- 
tative than the opinion of a partisan 
expert witness. 

Short of mathematics itself, thcre 
are very few subjects of human knowl- 
edge which are not the source of con- 
flict amongst knowledgeable persons. 
This has never been considered a 
justification for refusing the opinion 
of objective persons who are skilled 
in the field in which the advice is 
sought, and respected by the authori 
ties. Indeed, it is commonplace in all 
branches of the sciences to have re- 
course to such opinions. 


Quite apart from questions of logic, 
to pay homage to this type of argu- 
ment would, in effect, be a refutation 
of the source of virtually all of our 
knowledge, most of which is based 
upon such scientific “uncertainties.” 

Another argument advanced against 
the impartial medical system is that 
it represents an invasion of our tradi- 
tional adversary system and the prov- 
ince of the jury. The attack is made 
that a lawsuit is traditionally com- 
pletely controlled by the litigants and 
counsel. The court should remain 
aloof and simply rule upon the admis- 
sibility of proof and ultimately charge 
the jury with respect to the applicable 
law. Any attempt by the court to 
impose “court-appointed” witnesses 
upon the parties does violence to the 
rules of the game. 


It would appear that this argument 
is neither historically accurate, nor 
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practically feasible. The notion of a 
court-appointed witness is almost as 
ancient as the legal system under 
which we operate. 

While the trial judge in the state 
courts is confined to a more limited 
role than in the federal courts, even 
in the state courts the judge is no 
longer conceived of as a legal autom- 
aton. The entire course of the law 
indicates a constant progression to- 
wards a more active role of the court 
in eliciting the best evidence with the 
ultimate goal of ascertaining the truth. 
In this regard, the appointment of 
impartial medical witnesses is merely 
another stage of ascertaining the truth 
through the best possible evidence. 


[If an obligation is imposed upon 
the jury system to make determina- 
tions of technical facts based upon 
anything but the best proof, then it 
is bound to err. It seems to me that 
the impartial medical witness affords 
some protection against these mis- 
takes. The vitality of the jury system, 
which has existed since the founding 
of the Republic, has been based upon 
its ability to accept these reforms of 
the law as part of its framework. 


The impartial medical expert in cur- 
rent personal injury litigation is as im- 
portant an incident to the jury province 
as was the impartial psychiatric expert 
in murder cases a generation ago. In 
spite of all the furor, the latter was 
adopted and is now an inherent part 
of our judicial system. The accept- 
ance of the impartial medical panel 
in personal injury cases, in spite of the 
current state of shock it instills in 
those who oppose it, will likewise be 
an accepted part of our system a genera- 
tion from now. 

A further attack upon the impartial 
medical system, somewhat related to 
the claimed usurpation of the jury 
function, is that it prevents the party 
disagreeing with the impartial expert 

(Continued on page 64) 
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Impact of the Aero-Space Age 
on Fire and Casualty Insurance 


By WILLIAM H. RODDA 


The world of insurance, like the world of science, is changing— 
packaged policies, the installment payment of premiums, broader 
coverages and larger risks. The industry must develop coverages 
and selling methods to keep pace with social and economic trends. 


N THE INSURANCE BUSINESS TODAY, changes result largely 

from scientific, economic and social developments. The tremen- 
dous differences in the conduct of the insurance business cannot be 
charged primarily to any renegades in the business. These changes 
are essentially the result of efforts by progressive insurance men to 
meet changing scientific, economic and social conditions. Let us 
analyze these areas of change, including their origins in our society 
and their effect upon our business of insurance. 


What are the new aspects of the fire and casualty insurance busi- 
ness in this era of jet planes and rocket missiles ? 


Major Areas of Change in Property and Liability Field 

There are six major areas of change in today’s property and lia- 
bility insurance world. Three of these are related to the customer, 
while the other three more directly affect the insurance companies in 
their methods of doing business. New hazards, new exposures from 
old hazards and increased claim consciousness either directly threaten 
the customer, or are created by the customer. Changed competitive 
measures, the packaging of coverage and the installment payment 
of premiums affect insurance company operations even more directly 
than they do the customer. 


The new hazards that have been created during the present gener- 
ation are too numerous to list in this discussion. A few examples will 
illustrate types of new hazards. Prominent among the changes have 
been new chemical developments. The Texas City explosion of April 
19, 1947, is an example of a hazard which was unknown a few years 
before. The explosive which was responsible for the damage was 
being shipped as a fertilizer. Ammonium nitrate was known to explode 
under certain conditions, but it had been considered relatively safe 
for bulk shipment under the conditions which existed. However, a 
fire in the hold of a ship plus circumstances which were exactly right 
for an explosion resulted in property destruction of more than 
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$50 million, plus a loss of hundreds 
of lives. This resulted from a new 
hazard because the bulk shipment of 
such quantities of ammonium nitrate 
was a new development. The Rose- 
burg, Oregon, explosion of a few 
weeks ago involved a similar com- 
pound, supposedly a /ow-grade indus- 
trial explosive. 

Perhaps the most spectacular of the 
new hazards are the nuclear risks. 
We are still unable to assess fully the 
tremendous exposure to loss which 
threatens society and industry as a 
result of radioactive materials. The 
relatively few incidents that have oc- 
curred so far are an indication of the 
potential threat. Radioactive isotopes 
are used in thousands of industrial 
plants and hospitals. Even a simple 
accident may result in the release of 
radioactive material, with a tremen- 
dous potential for damage. A simple 
example which occurred not long ago 
serves to indicate the possibilities. 


This Incident Has a Moral 


A radioactive powder was being 
used in an industrial plant, and it nor- 
mally was used in small capsules. 
One of the capsules broke, and the 
radioactive powder was spilled onto 
the floor. A workman walked through 
the powder before the danger was rec- 
ognized. He left the plant, drove 
home in his automobile and walked 
about his house. When the danger 
was realized, his shoes, clothing, the 
floor mat, clutch and brake pedals of 
his automobile, and the carpets in his 
home were all found to be radioac- 
tively contaminated and had to be 
destroyed. An interesting twist to 
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this case developed when it was found 
that on his way home to his wife and 
family that night the workman had 
stopped off to see his girl friend. 
Eventually, the girl friend’s carpet 
had to be destroyed also because of 
radioactive contamination. It would 
be possible for us to provide insur- 
ance against loss to the clothing and 
furnishings because of radioactive 
contamination, but we have not yet 
arrived at a point where we can insure 
a worker against the results when his 
wife discovers he is two-timing her 
on a radioactive basis. 

In one plant where radioactive ma- 
terial was released, it was sucked into 
a ventilating system and distributed 
throughout an entire building before 
it could be brought under control. 
Decontamination took several days, 
during which it was necessary to 
close down the entire building. The 
decontamination procedures are ex- 
pensive in themselves, and the poten- 
tial loss of use of a plant may be 
even more costly. The insurance in- 
dustry has had to take two steps to 
meet the threat of radioactive expo- 
sures. 

The first is to provide insurance 
coverage against losses which may re- 
sult from radioactive contamination. 
These insurance measures so far have 
been directed to protect against loss 
to nuclear facilities. This is neces 
sary because the greatest threat of 
damage is in connection with the nu- 
clear facilities where highly powerful 
radioactive materials are used. It is 
also necessary to provide coverage 
against radioactive contamination for 
plants or hospitals which may be us- 
ing radioactive isotopes or other ma- 
terials in connection with normal 
processes. Special policies and radio 
active assumption endorsements for 
insurance policies are being developed 
for this purpose. 


A second step which is necessary 


in order to provide insurance intelli- 
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gently is to exclude coverage for ra- 
dioactive contamination from normal 
insurance policies. Technicians in the 
insurance business feel that the radio- 
active-contamination hazard is of 
such a poteiutial that it cannot be 
mixed with other coverages. Here, 
we have the exact opposite of the 
packaging tendency which is another 
current development in the insurance 
business. When a new and poten- 
tially dangerous hazard appears, it is 
best to isolate the insurance protec- 
tion from other coverages until such 
time as the full potential can be 
measured from loss experience. Our 
scientific world is moving at such a 
pace today that we must anticipate 
many additional hazards of a physical 
nature. When these hazards become 
so widely used that there is a spread 
of risk, then the insurance companies 
can provide insurance against loss on 
an actuarial basis. During the de- 
velopment period, when the hazard is 
concentrated at only a few locations, 
and particularly when the exposure is 
extremely great, it may be necessary 
to refrain from insurance 
Our government has recognized this 
situation in its assumption of risk in 
the 
energy developments. 


coverage. 


connection with earlier nuclear 
It was only 
after the spread of risk became suf- 
ficiently broad that the insurance 
companies could step into the picture 
and provide coverage. 

Another completely new hazard is 
the 


wave in the air that results when an 


sonic boom. This is a_ shock 
airplane passes the speed of sound. 
It can damage to 
property which is in line with the 


It appears that the phenomenon 


cause extensive 
wave. 
will become frequent as more and 
more planes are built to fly at speeds 
greater than the speed of sound. 


Up to now, almost all of the planes 
causing sonic booms have been planes 
of the armed forces. The government 
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has assumed some responsibility for 
the future, however, 
transport planes may be responsible. 


damage. In 


It may be impossible to determine 
what plane caused the damage. If 


damage from sonic boom becomes 
frequent and widespread, there will 
be a demand that insurance com- 


panies include appropriate coverage 
in all property loss policies. 

A second area of threat to our cus- 
tomers is a growing amount of new 
from hazards which have 
existed to a lesser degree for many 
Water-damage i 
greater today than it has been in 
years past, largely because of chang- 
ing styles in construction. However, 
insurance companies have found that 
water-damage exposure tends to be 


exposures 


years. exposure 1S 


located in areas where it is repetitive. 
There is not a true spread of risk, 
such as connection with 
windstorm damage. The fact that 
damage from floods and surface waters 
is of a repetitive nature in areas which 


exists in 


lend themselves to such damage has 
caused insurance companies to exclude 
such losses from insurance coverage. 
threat to our customers 
which at the present time cannot be 
satisfactorily met by insurance cover- 
age. The facts are that the insuring 
public will not pay an actuarially- 
based price for water-damage insur- 
ance in the areas where the coverage 
is needed. No way has been found 
of spreading this risk sufficiently so 
that it can be provided at a reason- 
able cost to the customer. 


Here is a 


New Leisure-Hour Hazards 

Greatly increased threats to many 
householders are brought about by 
the increased use of certain properties 
relating to leisure time. Of most in- 
terest to liability underwriters during 
the past few months have been swim- 
ming pools, outboard motors and dogs. 
Until recently, the backyard swim- 
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ming pool was almost exclusively the 
possession of Hollywood movie stars. 
Simplified methods of construction, 
plus more leisure time for the use of 
backyard recreation facilities, have 
caused thousands of homeowners to 
put in their own swimming pools. Con- 
sequently, there have been entirely 
too many cases where neighborhood 
children have wandered into the area 
and have been drowned. Unless the 
area has been securely fenced, the 
householder owning the swimming 
pool is open to suit for maintaining 
an attractive nuisance and for the loss 
of the child’s life. This hazard has 
increased to a point where liability 
underwriters now plan to cover 
swimming pools only when they are 
declared on the liability policy and a 
premium is paid for the extra exposure. 

There has been a 
increase in the use of boats for recrea- 
tional purposes. Until now, compre- 
hensive personal liability policies have 
covered the smaller inboard motor boats 
and all boats powered by outboard mo- 
tors. The greater number of boats has 
resulted in a corresponding increase in 
the number of liability claims. One com- 
pany recently reported a case in which 
a youngster in a boat powered by a 
high-speed outboard motor was tow- 
ing a water skier. Because of inat- 
tention or inexperience, the operator 
of the boat the water skier 
around in such a way that he landed 
upon the shore among some trees, 
with disastrous results to the skier. 
The boat operator’s father is facing a 
suit for the injuries to the water skier, 
and of course his insurance company 
is the one that will actually pay the bill. 


tremendous 


swung 


Another instance reported by an 
insurance company is one where two 
boys were in a boat, again driven by 
a high-powered outboard motor. One 
boy was in front operating the boat 
and the other was standing in the 
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The operator thought it would 
be great fun to dump his companion 
into the lake, so he gunned the motor. 
The boy in the stern fell into the water 
and in doing so his face passed across 


stern. 


the propeller blades. The father of 
the boy operating the boat is faced 
with an expensive suit for plastic 
surgery to the other boy’s face. 


Fido Causes Claims 

Insurance companies have paid lia- 
bility claims for injuries by dogs for 
many years. In spite of the old theory 
that a dog is entitled to one bite 
before his charged with 
knowledge that the dog is vicious, 
there are many cases where insurance 
companies find it expedient to pay 
One involved a 


master is 


quickly. such 
little girl whose face was badly chewed 
by a dog. The insurance company 
quickly settled for its policy limit of 
$10,000, rather than to subject its 
policyholder to a suit for many times 
The danger of injury 


case 


that amount. 
by dogs increases directly in propor- 
tion to the concentration of population. 
When I was a boy living in a small 
town, the dogs in the neighborhood 
had plenty of room in which to rove 
and to find things to amuse them- 
selves. Today, in the city block in 
which I live, the dogs are walked 
upon the city streets among numer- 
ous pedestrians. If the owner of a 
dog does not have a tight leash on his 
pet there is likely to be an incident 
involving children or other dogs. While 
dogs are not yet subject to increased 
premium for liability coverage, many 
underwriters have 
possibility in the future. 


discussed it as a 


Another company reports a claim 
because a woman wearing fashionable 
shoes with spike heels put one of the 
heels through a girl’s foot. After a 
few days’ wear, the spike heels acquire 
a razor-like sharpness which can cause 
serious injury. These new and chang- 
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ing hazards make it necessary for in- 
surance companies to change coverages 
and rates to fit new conditions. The 
policyholder must be granted the pro- 
tection he needs, and the insurance 
company must receive a_ sufficient 
premium to cover the risk. 


Public Becomes Claims Conscious 
A third area of change is the greatly 
increased loss consciousness and claim 
consciousness of the policyholder to- 
day. There are several reasons for 
this. One of them appears to be a 
general breakdown in the willingness 
of the American people to assume re- 
sponsibility for the results of their 
acts. There is the general feeling 
that if something happens to injure 
a person or his property, somebody 
ought to pay for it 
whether the owner may have caused 
the damage himself. The legal theory 
is that a person cannot collect from 
another if the person suffering injury 
contributed to the accident by his 
People do not like 


regardless of 


own negligence. 
to admit that they could possibly 
have contributed to an accident in 
any way, and insist that somebody 
ought to pay them even if they did 
help to cause the accident. 

There is also the feeling that an ac- 
cident should be made a profitable 
thing whenever possible. Excessive 
verdicts for accidents, and in 
areas the activities of ambulance 
chasers, have contributed to this feel- 
ing that a person can make money out 


some 


of any accident that occurs. Recently, 
my wife stepped off a curb the wrong 
way in Chicago, badly spraining her 
ankle and breaking a small bone. It 
is required in Chicago that hospitals 
report to the police any accident that 
occurs on the streets. The day after 
she had gone to the hospital for treat- 
ment of the ankle, she received a tele- 
inquiring whether she 


phone call 


would like to make $1,000 by suing 
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the city. There was no attempt on 
the part of the determine 
whether the city was actually liable 
because of a break in the pavement 
or some other defect in the curb, but 
the that if she 
would put her case in his hands that 
he could collect some money for her. 
His attitude was expressed by the 
question: “Wouldn’t you like to make 


caller to 


merely suggestion 


some money out of it?” 

There are social and economic ad- 
vances and changes which contribute 
to this claim consciousness. Better 
communication helps to spread the 
word of those who do make money 
from their accidents. We travel about 
much more today than we used to and 
have many more contacts with people. 
This spreads the word more rapidly 
than was the case a generation ago. 
The broad insurance coverages which 
are sold today encourage both policy- 
holders and claimants to feel that 
practically anything that happens is 
covered by insurance. 


Changing Pattern 
of Competition 

It was pointed out in starting this 
that there 
change which affect the operations 
of insurance companies. Competition 
is quite different today from that of 
a few For many years 
prior to World War II, fire and casu- 
alty insurance was a relatively stable 
The vast majority of the 
business was written according to rates 
and forms which were promulgated 
bureaus. Com- 
the basis of 


discussion are areas of 


years ago. 


business. 


by insurance rating 
petition was largely on 
service. ‘There was some price com- 
petition from participating companies, 
but the really strong competitive factor 
was that of service and availability. 
The insurance agent or company that 
was able to provide coverage con- 
veniently to the insured ordinarily 
secured a good volume of business, 
often in spite of price competition. 
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Since World War II, an increasing 
proportion of business seems to have 
been written by companies operating 
at other than rating bureau rates and, 
in many cases, using forms at variance 
with the forms promulgated by the 
bureaus. Price competition has be- 
come much keener. Sales campaigns 
to tap specialty fields of insurance 
have resulted in pulling away some of 
the business which formerly was in 
the hands of the conveniently located 
agent. Geographical location for the 
agent has become less important as 
the population has become more 
mobile. The fact that an agent may 
be located in the policyholder’s home 
town is of less consequence now, 
since the policyholder is likely to do 
his shopping and other business in 
a town or shopping center some dis- 
tance away. Much of this change can 
be charged to the greater mobility of 
the population. 


This changing pattern of competi- 
tion has also affected the place of the 
insurance rating bureau. Previous to 
the enactment of the rate regulatory 
laws resulting from the decision in 
U. S. v. South Eastern Underwriters 
Association, 5 FIRE AND CASUALTY 
Cases 194, the insurance rating bureaus 
provided the standards in coverages 
and rates which were followed by al- 
most all companies. The rate regu- 
latory laws placed upon the insurance 
companies a responsibility for main- 
taining filings of insurance coverages 
and rates. The rating bureaus are 
permissive but not required organiza- 
tions for this purpose. The rating 
bureaus, therefore, have become facili- 
ties for the assistance of companies 
that desire their service. It is still 
true that the standards in coverages 
and rates are those promulgated by 
the rating bureaus. However, there 
is an easy facility for making inde- 
pendent filings which vary in degree 
from the majority filings handled 
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through the bureaus. It is not clear 
whether this is a development which 
resulted from the rate regulatory laws, 
or whether it is the result of increased 
competition or increased competitive 
feeling on the part of business in 
general. I am inclined to think that 
there is an increased competitive spirit 
in business in general which has carried 
over into the insurance business. The 
net result as far as insurance com- 
pany operations are concerned has 
been a harder look at expenses, pro- 
duction methods and loss ratios. 


Packaging of Insurance 


Perhaps the most obvious of the 
changes during the past ten years 
has been the trend toward the pack- 
aging of insurance. Ten years ago 
there was a vigorous debate between 
insurance men as to whether insur- 
ance coverage could and should be 
packaged for sale to the policyholder. 
There is probably still some dis- 
agreement as to whether insurance 
coverages should be packaged, but 
there is no question about the fact 
that they can be packaged. The 
homeowners policies have had tre- 
mendous success, and the efforts of 
those who sought to sell a combina- 
tion of individual Soverages have 
failed. The concept of an indivisible 
premium for a group of coverages has 
become so firmly a part of our insur- 
ance business today that there appears 
to be no possibility of going back to 
a competitive grouping of individual 
coverages. 

The basic necessity for the success 
of an insurance package is a relatively 
homogenous group of policyholders. 
Dwelling owners form such a group. 
Hazards are relatively the same from 
one dwelling to another, and even values 
do not vary to the extent that they do 
in commercial and industrial proper- 
ties. The vast majority of home- 
owners policies are sold within the 
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valuations from $8,000 to $50,000. 
Even though this is a spread of six 
times, it is very small compared to 
the variation between a small manu- 
facturing plant and one that would 
cost millions of dollars to replace. 


The homeowners policies are less 
than ten years old as far as volume 
sales are concerned, but the premium 
volume has increased within that 
short period of time to about $400 
million a year. There has never been 
any comparable sales success in the 
insurance business, and this tremen- 
dous success has naturally led to in- 
tense competition. The early experience 
appeared to be favorable, and rate 
levels have been adjusted twice in an 
effort to reach what was considered 
to be a correct level, and also to meet 
lower rate levels which were being 
used by eminently successful inde- 
pendent filing companies. 
still a question in the minds of many 
underwriters as to where the proper 
rate level may be for packaging in 
homeowners policies. Premiums are 
still increasing at such a rapid rate 
that it is difficult to determine where 
the loss ratio will level off. Increased 
claim consciousness, increased claims, 


There is 


as a result of broadened coverage, and 
other factors affecting losses may re- 
sult in the loss ratios increasing as 
the experience seasons through the 
years. These are factors which only 
experience will tell. 

The packaging of insurance appears 
to have been an inevitable develop- 
ment, regardless of how much or how 
little the insurance business may have 
pushed it. Package-selling is a recog- 
nized method of merchandising in all 
fields today. The consumer likes the 
idea of being sold a group of things 
that will meet all of his needs in a 
particular respect. We may say fa- 
cetiously that the consumer today 
does not want to think; he wants to 
be told what is good for him. Whether 
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or not this is true, the consumer does 
seem to take the easy way and pick a 
package when he is offered something 
that includes several of his needs in 
one purchase. 

This is particularly effective in the 
insurance business because it is diffi- 
cult for the ordinary householder to 
assess the threats to his property and 
welfare. The broader the package 
that he can secure, the more he can 
relax so far as taking a financial loss 
is concerned. 

As far as the insurer is concerned, 
it has the desirable effect that more 
coverages are sold and the company 
secures a spread of risk which is dif- 
ficult to attain when policies are sold 
individually. Two important factors 
which must be watched carefully by 
the insurance company are: 

(1) The package cannot include a 
coverage which cannot be included 
on an actuarial basis. For example, 
it was found that water-damage cov- 
erage could not be provided on an actu- 
arial basis, as pointed out above. This 
coverage eliminated 
from the packages as well as from 
individual policies. 


has now been 


(2) The insurance companies must 
premium level. There 
may be a tendency to give entirely 
too much credit for the packaging. As 
pointed out above, only experience 
will the ultimate credit 
which may be allowed. As a matter 
of fact, it is probable that each of the 


also watch 


determine 


packages will eventually stand on its 
own experience, without relation to 
the rates for the individual coverages 
which go to make up the package. 
This has occurred over a period of 
years in with extended 
Today there is 
no relationship whatever between the 
rate for individual windstorm insur- 
ance, for example, and that for the 
extended coverage package. 


connection 


coverage insurance. 
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Installment System of Selling 

A final factor which has greatly af- 
fected the insurance business is the 
sale of practically everything on an 
installment basis. The consumer to- 
day is not so much concerned with 
the total cost of his purchase but 
rather with the amount of his monthly 
payment. The vast majority of Ameri- 
can families own only a small propor- 
tion of their automobiles, furniture, 
refrigerators and other belongings. 
Most of them are being purchased on 
the installment plan, and as soon as 
they are paid for they are traded in 
on new models. 
and social trend in the United States 
which we in the insurance business 


This is an economic 


have not been able to ignore. 


Another factor which has pushed 
the insurance business toward an in- 
stallment system of selling is increased 
premiums. 
for large insurance premiums today. 
One apparent reason is inflation. It 
takes more dollars to make up any 
purchase price today than it did a 
few years ago. The larger the dollar 
amount, the greater is the sales resist- 
ance. 


There are several reasons 


A second reason is the cost of 
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the broader coverage which is avail- 


A genera- 
homeowner 


able tu the public today. 
tion ago, all that the 
thought of purchasing was fire and 
windstorm insurance. Today, he buys 
fire and extended coverage insurance, 
plus coverage against a variety of 
other hazards, plus a liability policy. 
All of these grouped into a package, 
such as the homeowners policy, may 
cost the policyholder several hundred 
dollars for a three-year period. The 
three-year premium looks like a lot 
of money to him, so the smart com- 
pany or agent arranges for payment 
in installments. Although we haven't 
arrived at a system of monthly pay- 
ment of insurance premiums for most 
policyholders, this is a future possi- 
bility that cannot be ignored. 


Conclusion 

We cannot look for any cessation 
of changes in our insurance world. 
Our economic and world is 
moving too rapidly today, and we as 
insurance men will have to keep up 
with the procession. Our coverages 
and business methods must keep pace 
with the developments in other fields. 


[The End] 


social 


In 1958, net receipts by foreign countries on their reinsurance 
business with United States insurers amounted to $59.2 million. The 
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United States insurers paid $241.8 million in premiums for reinsurance 
ceded to foreign reinsurers, and recovered from them $168.1 million 
in losses. A statistical compilation by the Office of Business Econom- 
ics and the Bureau of Foreign Commerce of the United States Depart 
ment of Commerce reports that the $73.7 million 
premiums paid over losses recovered was offset by net receipts of $14.5 
million received by the United States on reinsurance that United 
States insurers accepted from foreign ceding insurers. 


also excess of 


Since 1951, annual surveys have shown increases in the amount 
of premiums ceded to foreign reinsurers. In 1951, premiums paid by 
United States ceding companies to foreign reinsurers were $147.2 
million and the losses recovered were $106.8 million. 
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Why Argue an Appeal? If So, How? 


The appellate lawyer’s job is to make the court want to hear what 
he wants to tell it. Too many attorneys only tell the appellate 
court what it wants to hear. The author emphasizes that the use 
of repetition in argument is helpful in accomplishing the job. 


AY IT PLEASE THE COURT. I shall dispose of the “Why” 

at the outset by asking you, or at least the male members of my 
audience, a simple question: If you were trying to get a lady to marry 
you, would you be satisfied with sending her a letter or would you 
think a personal interview might be helpful ? 


To bring it a little closer, if you were representing the plaintiff in 
a negligence case, would you be satisfied with a letter to the foreman, 
with a request that he read it to the other members of the jury, or 
would you think a personal summation would be helpful ? 

The reason I give those illustrations is that an appeal, an argu- 
ment in an appellate court, is just like any other form of the advocate’s 
art. Its purpose is to persuade someone to do something. The 
methods vary with the particular situation with which you are con- 
fronted, but the essential problem is the same whether you have a jury 
case of one or two days’ duration, whether you have an antitrust case 
that lasts six months, whether you are trying to get a ruling from an 
administrative division of the federal or state government or whether 
you are arguing an appeal. Your essential problem is to get someone 
to do something for you, to get someone to make a decision in your favor. 


Personally, I think the argument of an appeal is more difficult than 
most other forms of advocacy, because you have less time in which 
to get your point across. You cannot, as you can with an administra- 
tive matter, bother the fellow with letters and telephone calls after he 
thinks he has gotten rid of you. Nor can you, as you can in a trial, 
correct today the mistakes that you or your associate made yesterday. 

Obviously, in these few pages, I can’t tell you how to argue an 
appeal. In the first place, I don’t know how. I have been at it for 
20 years, more or less, but every time I lose a case, which unhappily 
happens now and again, I think that whatever I did that time is a 
classic illustration of what not to do; and every time I win a case, I 
assume that I have finally found the answer. If you hit me on a day 
like that, I can give you all the answers with no trouble at all. 


If you want to learn how to argue an appeal, you have to learn 
it like everything else: Read about it and do it. As to reading about it, 
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may I commend to you a publication 
of the American Law Institute, by its 
Committee on Continuing Legal Edu- 
cation, with three monographs, by a 
judge, by a lawyer and by a genius. 
They are called “The Case on Ap- 
peal,” a judge’s view, by Judge Good- 
rich of the Third Circuit ; “The Conduct 
of an Appeal,” a lawyer’s view, by a 
distinguished advocate, Ralph M. 
Carson; and “The Argument of an 
Appeal,” by a genius—John W. Davis. 


In this book there is also a bibli- 
ography of other articles by such 
people as Mr. Justice Jackson. And 
if you ever come across anything by 
Judge Shientag, read it. Anything 
he ever wrote on arguing appeals— 
or any other subject—is worth reading. 

3y reading such things, you can be 
told how to argue an appeal. All I 
am going to do is to try to give you 
a specific point of view or criterion 
against which you can judge conflict- 
ing views you get from various arti- 
cles or treatises on arguing an appeal. 
I very much suspect that other people 
who write are somewhat like myself: 
If they have just won an appeal, they 
will believe that what they did in that 
particular case was good, and if they 
have just lost a case, they are in a 
position to tell you what mistakes to 
avoid. I would just like to leave 
with you one idea, and then take up 
various questions that arise in arguing 
an appeal and give you my reactions 
to them. 

The basic point that I would like 
you to bear in mind, as a criterion 
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against which to test any tactic or 
procedure that might be suggested 
to you or suggest itself to you, is: 
An argument of an appeal, like every 
other form of advocacy, has two re- 
lated functions. Its first function is 
to appeal to the emotion of your 
hearer, to the emotion of the person 
whom you are trying to persuade to 


act in your favor. Its second is to 
appeal to his intellect. 
Let us pause a moment on this 


word “emotion.” It is a word which 
these days is so excessively—and in- 
correctly—used that it may be mis- 
understood if not explained. By 
“emotion” I don’t mean anything ir- 
rational. I mean neither more nor 
less than that part (however defined 
and wherever located) of the human 
organism which moves it to act. By 
way of oversimplification, it might be 
said that all human beings are moved 
to act by emotion and guided in ac- 
tion by intellect. The twin objective 
of an appeal, then, is to arouse the 
emotion of the judge so that he will 
be moved to act (if he is 
moved, the judgment will be affirmed 
without opinion) and to satisfy the 
intellect so that he will feel it correct 
to take action favorable to your client. 


not so 


Every argument—and incidentally 
[ include within the meaning of “argu- 
ment” both the printed brief and the 
oral argument, everything that hap 
pens from the beginning of your brief 
to your last word in court—must be 
geared so as to appeal both to the 
emotion and to the intellect. I think 
the basic difference between a com- 
petent advocate and a great one is 
that a competent advocate can only 
do one or the other, or thinks only 


one or the other is important. You 
get competent advocates who are 
very good in emotional cases be- 


cause they are adept in appealing to 
the emotion. You get competent ad- 


vocates who are successful in 
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cases 





that are on the dry side because they 
have the knack of appealing to the 
intellect. But a great advocate is one 
who can appeal to both and knows 
how to press the two appeals in such 
a way that one will not get in the way 
of the other. 


Therefore, I simply say to you, as 
each problem is discussed and as each 
problem in your own practice comes 
before you, your decision must turn 
on the question: How does this par- 
ticular problem affect the appeal to 
the emotion and the appeal to the in- 
tellect, and how can | 
from conflicting with the other? 


prevent one 


All right, the case comes to your 
office—I am assuming you are in that 
very happy situation where the case 
is brought to you after it has been 
fairly bungled and lost at the trial 
level. Obviously, from the client’s 
point of view, that is not the best time 
for you to get into a case, but from 
the advocate’s point of view, it is 
wonderful. You can then be like the 
doctor in Tom Jones who was asked 
how his patient was doing, and re- 
plied: “Oh, she is doing much better 
than if I hadn’t been called at all, but 
not nearly as well as if I had been 
called sooner.” 


If the case comes to you (and you 
the plaintiff) 
complaint is drawn, or the case comes 


represent before the 
to you (and you represent the defend- 
ant) before the first motion is made, 
everything I am now saying still ap- 
plies, except that you start earlier. 
In an ideal advocacy situation, every 
step you make—from the first word 
you put down on the first paper you 
file at misi prius until the last word 
that you say in the Supreme Court 
of the United States—should further 
the twin functions of appealing to 
the emotion and to the intellect of the 
tribunal which is going to have the 
final say in the matter. 


Why Argue an Appeal? 


But in my supposed situation, your 
case comes to you with the record on 
appeal already complete. 


Is Case Worth Appealing? 

The first problem is deciding whether 
the case is worth appealing at all. In 
my judgment, in at least 80 per cent 
of the cases that come to the appellate 
courts, nothing either advocate can 
do will really have much effect on the 
because the result is foreor- 
dained. If you are offered a retainer 
by an appellant who is clearly in the 
80 per cent, perhaps the best advice 
you can give to the client is to save 
the money he would otherwise pay 
you for a fee. 


result, 


Picking Point You Want to Urge 


But I am assuming now that our 
case is in the other 20 per cent. The 
problem then is to pick the point you 
want to urge. This is the most im- 
portant decision you have to make, 
because it is my conviction that al- 
most every case that is worth arguing 
about—that is to say, every case that 
is worth the attention of an appellate 
court—can be correctly decided for 
either party, depending on what point 
the court elects to take as controlling. 


If you doubt that, take the split 
decisions in the New York or United 
States reports. Read the majority 
opinion and the minority opinion. If 
the majority opinion were the sole 
opinion or the minority opinion were 
the sole opinion, there would not be 
much dispute but that the case had 
been correctly decided. 


Look at the opinions, and you will 
find that nine times out of ten the 
judges don’t dispute any legal prin- 
ciple but differ as to the application 
of some accepted legal principle to the 
particular case. When you analyze 
it, the point on which they really dif- 
fer is: “What is the controlling factor 
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in the case?” And the advocate who 
has the most judges on his side for 
that particular moment is the greater 
of the two advocates. 


Returning then to that happy day 
I have postulated, you will probably 
find that any number of possible points 
lurk in the record your unhappy client 
brings you. Your job is to find one 
point that you can establish as con- 
trolling, which point, if correctly de- 
cided, would bring victory to your 
side. It is your opponent's job to 
find the point on the other side, and 
then if your opponent and you are 
equally skilled in picking points, the 
ultimate decision will turn on your 
relative abilities to make your point 
the dramatic one and convince the 
court that it is the controlling one. 


You are faced with the problem of 
selecting a point upon which you can 
make the emotional argument in 
harmony with the intellectual argu- 
ment. If you are the appellant and 
you don’t succeed on both levels, you 
won't succeed at all. If you can con- 
vince the judges that the court below 
is wrong as an intellectual matter, but 
leave them in the frame of mind that 
not much damage was done, the case 
is going to be affirmed without opinion. 


If, on the other hand, you convince 
the court on the emotional level that 
your client had a raw deal, but don’t 
convince them on the intellectual 
level that there is anything they can 
properly do about it, the case is going 
to be affirmed, again without opinion. 

So in selecting your point, you have 
to take one that is susceptible of an 
emotional and an intellectual argu- 
ment. 


Writing Your Brief 


Having selected that 
come to write your brief. 


point, you 
In this, I 


disagree with almost everything I see 
written, because almost everybody I 
see who writes an article has some 
specific prescription for what form 
your brief should take. Of course, if 
you are in a court where the rules 
provide a specific form the brief has 
to take, then you must stick with it. 
You must do what the court says; at 
best you can modify it only slightly. 


Beyond that, I don’t think any rule 
applies for any two cases. Almost 
every article that I have read will 
say: “If you have a statute, quote the 
statute.” Well, that is good advice 
most of the time. But I can remem- 
ber a case I had as respondent in the 
Supreme Court of the United States, 
where quoting the statute would have 
been one sure way of losing the case. 


It was the first state wire-tapping 
case that got before the Supreme 
Court of the United States.1 No 
opinion was published, because it was 
affirmed by an evenly divided court. 
The issue was whether or not the 
State of New York had the power to 
tap wires in violation of the Federal 
Communications Act, which prohibits 
wire tapping by “any person.” 


My contention was that Congress 
had not intended to prohibit wire 
tapping by state officers operating un 
der express authority of state court 
orders. Quote the statute? To what 
avail? Its language contained nothing 
to advance my argument. To be sure, 
I could not prevent the Justices from 
finding it themselves (indeed, I in 
cluded it in an appendix), but | 
surely was not going to encourage 
them to dwell upon its unfavorable 
(to me) phraseology at the very moment 
I was urging them to ponder funda- 
mental questions of state sovereignty. 


That whole case presents an inter 
esting test of my theory of the single 





* Stemmer and Krakower v. New York, 336 


U. S. 963. 
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issue with the emotional and intel- 
lectual appeal. There were then, as 
there still are, two fundamental judi- 
cial philosophies contending for the 
allegiance of Supreme Court Justices. 
Roughly speaking, Mr. Justice Black 
is the great exponent of the one and 
Mr. Justice Frankfurter of the other. 
Members of the former group are, in 
general, activists who believe that it 
is the Supreme Court’s function to set 
things right any time the constitution 
or a statute gives the slightest excuse 
for taking action. The latter, on the 
other hand, are nonactivists who be- 
lieve that the setting-right function 
should be left to state and federal 
legislatures, who should have the 
broadest scope possible under the con 
stitution. Adherents of this philosophy 
are apt to feel especially strongly that 
local police power is peculiarly a mat- 
ter of state concern and that the states 
should—within 
lowed to 


limits—be al 
their own moral 
standards for the exercise of police 
power. 


broad 
establish 


But both groups see eye to eye on 
two points—their belief that the Con- 
gress has almost unlimited power in 
the regulation of interstate commerce 
and their abhorrence of wire tapping. 

So there was my problem, I looked 
for no help from the activists. They 
despised wire tapping and_ believed 
themselves to have a mandate to put 
an end to it. There seemed, however, 
to be some hope from the others. If 
they could be made to think in terms 
of police power and not in terms of 
interstate commerce, there was some 
hope for me. So both my brief and 
oral argument were devoted to exposi- 
tion of the various the New 
York Legislature, the New York Con- 
stitutional Convention 
committees of 


ways 
and various 
the Congress had at 
various times wrestled with the moral 
and practical problems surrounding 
the question whether wire tapping 
should be allowed as an adjunct of 
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crime detection and prosecution. I 
never so much as mentioned the cir- 
cumstance that telephone calls some- 
times strayed across state lines, 
did I even indirectly advert to 
words of the statute. 


nor 
the 


I was trying to focus attention on 
the moral and practical problems posed 
by the use of wire tapping as an 
adjunct to police action, and thus in- 
the intellectual doctrine—held 
by the nonactivists with emotional 
conviction 


voke 


that state police power is 
an area which Congress should not 
lightly be presumed to have invaded. 
My opponent actually furthered that 
strategy by arguing the moral iniquity 
of wire tapping, thus helping me to 
keep the nonactivist Justices preoc- 
cupied with the very moral questions 
they conceived as peculiarly identified 
with state power. The result: affirm- 
ance by an equally divided court. 
Had I the other side, I 
would have said a word about 
morals. I would first have emphasized 
the terms of the statute, which clearly 
displayed Congress’ determination to 
protect interstate communications from 
interception by “‘any person.” The rest 
of my brief and oral argument would 
heve been devoted to evoking a picture 


been on 
not 


of the telephone system as a nation- 
wide spider of crisscrossing interstate 
cables. I would have ascertained— 
and asked the Court to take judicial 
notice of—the average daily number 
of calls from New York to Wash- 
ington, New York to Newark, New 
York to San Francisco, and New York 


to almost every city in the land. The 
purpose would have been to make it 
seem absurd for Congress to have 


sought to protect these millions of 
interstate calls from interception by 
“any person” (including the military 
and the FBI) and then sit supinely 
by while deputy sheriffs and police 
officers from 48 states happily tapped 
the very wires over which these mil- 


Of course, 
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I have no way of knowing whether the 
result would have been any different.’ 
Now, one problem always comes 
up: If you have two or three good 
points, have you the right to reject 
one or more of them even if they 
might conceivably bring victory to your 
side? Well, I say you have both the 
right and the obligation to do so. 


I am not unmindful of the fact that 
“sieve briefs” (it was Mr. Justice Dore 
who described as a “sieve brief’ one 
that tosses ideas at the court like a 
shovel full of sand in the hope that 
something valid will be sifted out) 
sometimes triumph and that, when you 
elect on behalf of your client to make 
one point, you sometimes fail to make 
it stick and therefore lose. 


But I say this: No two points 
should be made which are emotionally 
inconsistent with each other. Under 
the rules, there is nothing to stop you 
from making inconsistent points, but 
you defeat yourself if you make points 
that are emotionaliy inconsistent with 
each other, because you have violated 
the cardinal principle with which I 
started. 

For example, you can’t say, if you 
are representing an appellant in a 
criminal case, “Point One: Every- 
thing that was shown at the trial 
proves my client to be innocent, be- 
cause all the evidence taken together 
is inconsistent with any hypothesis of 
guilt” and then go on to say, “Point 
Two: This and that evidence should 
not have been admitted, and was so 
prejudicial (indicative of guilt) that 
it obviously affected the jury.” 

There is nothing intellectually im- 


possible about that, but emotionally 
it doesn’t work. Either all the evi- 


* The Supreme Court has in recent years 
evolved the doctrine that Congress did in- 
tend to interdict tapping by state police 
officers and that such officers commit fed- 
eral crimes when they tap wires and when 
they divulge the tapped information in state 
courts, but that convictions resulting from 
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dence taken together establishes that 
your client is innocent, or some of it 
tends to show that he is guilty but for 
some important !egal reason shouldn't 
have been received. 

“Point One, all the evi- 
‘A,’ but, Point Two, this 
which 


If you say, 
dence shows 
particular piece of evidence 
violates this and that rule is so strongly 
indicative of ‘B’ that I 
trial to eliminate it,” you have lost 
your argument. You lost the 
court; you may still have its intellectual 


need a new 


have 


interest, but you have lost its emo- 
tional interest and you are through. 


A word on briefs: In order to get 
the emotional interest of the court, 
every fact should have beén stated in 
your brief before you get to “Point 
One.” Nothing should be stated for 
the first time in the argument, either 
pro or con. If it is pro, it loses force 
by being first stated in argumentative 
form. If it is con, and the court first 
learns of it in the course of your 
brief’s argumentation, there is no time 
for the court to digest it, and you are 
in trouble. Get your disagreeable 
facts into your brief early, so the court 
has time to digest and assimilate them. 
The facts should be stated in a non- 
argumentative fashion, but should be 
marshaled in such a way that they 
elicit both the intellectual and the 
emotional interest of the court. So 
by the time you get to “Point One,” 
you really start repeating what you 
said before, this time with the aid of 
cases—use quotations from cases to 
repeat what you have already said in 
the statement of facts, thus shifting 
the court’s interest in your argument 
from an emotional to an intellectual 
level. 
the commission in open court of such fed- 
eral crimes may nonetheless be sustained 
(compare Schwartz v. Texas, 344 U. S. 199, 
with Benati v. U. S., 355 U. S. 96, and see 
Hofstadter, J., Matter of Interception of Fed- 
eral Communications, 9 Misc. 2d 121 (S. Ct. 
nx. ©e.)). 
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3e sure that your folio references 
go beyond what you say in the brief. 
The judge, obviously, is not going to 
read every folio reference you cite, 
but presumably he is going to read 
some of them. Therefore, it is of the 
utmost importance that when he does 
read a folio reference, it carries him 
a little farther than what you said in 
your brief. If so, he immediately has 
a sense of confidence in what you have 
said, an emotional satisfaction in your 
brief, and he is carried forward. Re- 
member that a brief does not get its 
persuasive qualities from exaggera- 
tion or strong statements. It 
them from organization. 


gets 


So far as your brief is concerned, 
it obviously should be readable. More- 
over, it should be underplayed rather 
than overplayed, and it should not 
have a lot of emotionally conflicting 
subpoints. Everything in the brief 
should appeal both to the intellect and 
to the emotion of the reader, and 
should be intelligible to any reasonably 
intelligent person, If you have a long- 
suffering wife, get her to read it for 
you. If you haven't, get some other 
layman to read it and tell you what 
is in it; and if he doesn’t tell you cor- 
rectly, don’t get angry with him but 
do it over again. 


Oral Argument 


Now, coming to oral argument, as 
I have said before, I don’t think there 
is any case that should not be orally 
argued—that is, by the appellant. There 
are some cases that the judges won't 
let you argue. On those cases, try to 
get around the rules; make an appli- 
cation to argue, if you can. If they 
won't allow it, there is nothing you 
can do about it. But there is no case 
for the appellant that is worth taking 
that shouldn't be argued—even if you 
only say a single sentence. 


Now, what do you want to accom 
plish on argument? One thing you 
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don’t want to accomplish is to win the 
case on oral argument. If you try to 
do that, you serve your client much 
better if you stay home. All that you 
accomplish on the intellectual 
level is so to interest the court in the 
controlling phase of the case that 
when the judges get to their chambers 
they will see the record from your 
point of view. 


can 


If you try to persuade the court 
that you are right, you are going to 
fail—simply because the court hasn’t 
time during the oral argument to find 
out whether or not you are right. 
Moreover, you are going to be driven 
to making overstatements which your 
opponent is going to catch you up on 
or which some judge is going to catch 
you up on when he goes back to his 
chambers, and you are going to fail 
in your objective. 


You may win the case anyway, if 
your opponent’s case is hopeless, but 
your oral argument will have accom- 
plished nothing, in my judgment, if 
you try to win the case by it. It will 
have accomplished a great deal, on 
the other hand, if—on the intellectual 
you succeed in interesting the 
judge in that phase of the case which 
will, on his own research, bring the 
decision to your side. 


What about the emotional 
Emotionally you must leave the judge 
with an impact—a feeling which com- 
municates itself from you to him on 
an almost subconscious level—that es- 
tablishes a confidence in the correct- 
your cause, a sense of the 
urgent importance of having this par- 
ticular case decided in this particular 
way. 


level 


level: 


ness of 


If you have selected your point cor- 
rectly, you can do this, If your client 
happens to have a sympathetic case, 
then you have an easy job. You have 
the emotional job of showing the court 
what a terrible deal your client has 
gotten, and the relatively simple in- 
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tellectual job of providing a rational 
basis for vindicating your client’s rights. 


If, on the other hand, your client 
hasn’t a sympathetic case—for example, 
if your client is pleading the statute 
of limitations and doesn’t even want 
the judges to find out what your op- 
ponent says he has done—then you 
have an entirely different problem. 
You must emotionally convince the 
court that the particular legal point 
involved is so important that it would 
be a disservice to the administration 
of justice to let this particular judg- 
ment stand. 


But let me repeat: You shouldn’t 
use the oral argument to establish the 
correctness of your position ; you should 
use it to impress upon the judges your 
own moral conviction, which com- 
municates itself to them in various 
ways, and then direct their attention 
to that phase of the case which will 
establish your point for you when 
they start discussing it in conference. 


Importance of Communication 
Between Counsel and Court 

Don’t miss any opportunity for 
communication between you and the 
court. If there is a long calendar call, 
don’t send a junior to answer it. Be 
there yourself. If the judges know 
that you are going to argue, and if the 
last time you were there you made 
a good impression, they wonder what 
you are going to say. You have made 
a little opening into the emotional 
part of your argument. Moreover, 
something might happen in the course 
of the calendar call which may have 
value to your client. 4 


I remember a case where George Z. 
Medalie represented the appellant. 
The case was on the calendar in the 
Appellate Division, on the last day of 
the June term. This was a long time 
ago when Appellate Division calen- 
dars used to be inordinately long and 
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no appellant wanted to appear on the 
closing day of the June term. 


When the case was called, as fre- 
quently happened in those days, there 
were about 25 cases on the calendar. 
The presiding justice had announced 
at the outset that the whole calendar 
was going to be disposed of within 
the four hours. About the twentieth 
case down, People v. Zilch was called. 
The presiding justice said: “What 
kind of a case is this ?” 

The learned district attorney—this 
was in the days before Thomas E. 
Dewey, I might hasten to say—was 
represented by a young man in his 
office. He got up very brightly and 
said: “It is a criminal case, your 
Honor.” This obviously was not much 
news to the court. 


Mr. Medalie just sat there and waited 
until the young man and the presiding 
justice had gotten themselves com 
pletely embroiled, and the young man 
was offering to telephone his office 
and find out what the case was really 
about. Then Mr. Medalie came up, 
very quietly said, “Your Honor, I 
represent the defendant” and in a word 
stated the argument for reversal. He 
didn’t argue; he just stated what the 
case was about in such a way that all 
five judges were immediately interested. 


The net result was that the judges 
had a kuddle and then agreed to come 
back at seven-thirty that evening for 
a special session to hear this particular 
case. As I subsequently learned from 
Mr. Medalie, the argument lasted until 
ten o'clock, There was a unanimous 
reversal. 

Obviously, I don’t know what would 
have happened had this not transpired. 
3ut it is clear that by being there at 
the call of the calendar when his op- 
ponent wasn't there, by waiting until 
the court was irritated with the young 
representative from the other side, he 
got the greatest possible receptive- 
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ness in the court’s mind and was able 
to get this extraordinary privilege of 
a special hearing at seven-thirty that 
evening. I wager that most of the day, 
while they were listening to dull argu- 
ments, including mine, they had in the 
back of their minds: “I wonder what 
Mr. Medalie is going to be saying 
tonight.” By the time he got there, 
he had them vitally interested in his 
problem. Half his battle 
[If you remember Mr. Medalie, you 
know that if you gave him half the 
battle, you rarely won the other half. 


Was won. 


Other Problems 
Involving Emotional Factor 


Other problems come up involving 
the emotional factor. Who should 
argue the case’ Should the trial 
lawyer handle the appeal himself, or 
should it be given to some other lawyer 
to argue? Should the senior make the 
oral argument, or should a junior? 
That depends entirely on the emo- 
tional factor. In general, I would say 
that if there has been a trial and you 
have lost below, somebody else should 
handle the appeal. That is not 
cause you have made mistakes below, 
but because you are committed to an 
emotional experience in trying that 
case, and things that seemed important 
to you at the trial level are not neces 
sarily important at the appellate level. 
Unless you are a real genius, you will 
find great difficulty in completely 
eliminating from your mind and feel 
ings things that happened to you at 
the trial level—things that that in 
competent judge did, things that your 
outrageous opponent did which the 
judge let him get away with. These 
things will still remain with you, even 
though you have enough sense not to 
say anything about them; and they 
will be a detriment to the emotional 
impact that you make on the court. 
If it is a close case, that slight detri- 
ment may be enough to cause you 
to lose. 


be- 


Why Argue an Appeal? 


Should a senior or a junior make 
the oral argument? I am assuming 
that the senior is an expert and really 
knows how to arg *a case better than 
his junior. It doesn’t necessarily fol- 
that he should argue, Assume 
that it is a case, such as I have sug- 
gested, where the sympathy is not 
altogether with your client—but there 
is some principle of law involved that 
really should control. If you are the 
senior, decide to argue, 
very carefully whether a 
younger man is perhaps more genuinely 
excited by that principle of law than 
you can be. 


low 


before you 


consider 


Maybe he has developed 
it. Maybe he has worked it out and 
thus has a vested interest in its im- 
portance. If so, give serious consid- 
eration to letting him argue. Your 
argument may transcribe better, you 
may make it more skillfully, but if 
he is more genuinely excited by it, 
he may communicate that excitement 
to the court and win the case, where 
you might not. 


If you have not been familiar with 
the particular court in which you are 
to argue, for heaven’s sake, go there 
the day before the argument to watch 
and listen. I can’t, for example, think 
of anything that would be more de- 
vastating than to appear in the Appel- 
late Division, First Department, today, 
ready to argue a case, if you have not 
been there in the last ten years. You 
will find an entirely different method 
of approach. An argument suitable 
ten years ago would be wholly ineffec- 
tive today. You would be up in the air 
in no time at all. 

In those days, as in the court of 
appeals today, the judges did not 
acquaint themselves with the record 
or the briefs, their purpose being to 
give the arguing attorney an oppor- 
tunity of addressing them before their 
minds had even begun the opinion 
forming process. 

Today in the Appellate Division, 
the judges have read the briefs, they 
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have had a preliminary conference on 
the briefs and they have very clear 
ideas of what they want to hear about. 
Therefore, if you have. been in the 
habit of arguing in the court of ap- 
peals, or in the former Appellate Divi- 
sion, and you show up there and are 
early on the calendar, you are going 
to be thrown completely off your stride 
when you discover that the argu- 
ment you had prepared is wholly 
inappropriate. 


Now, it doesn’t do you any good 
to ask people what is going to hap- 
pen, because what you have to do is 
to get the personal impact of how 
questions are put and how the judges 
want them to be answered. If you 
are not familiar with the court, spend 
a day in the court and get yourself 
emotionally in tune with it, so you 
can give impact to your argument. 


When you are answering questions, 
remember my twin points. One of 
the categorical things it says in these 
books is that you should always answer 
the question when it is put to you. 
I am inclined to doubt it myself. But 
if the question is put to you at an 
inopportune time, give an indication 
of what your answer is going to be. 
If it isn’t the right time in your dis- 
cussion to answer, say: “Your Honor, 
the answer ultimately will be ‘yes,’ 
but if your Honor will bear with me, 
I will bring it out later.” Then when 
you come to it, say: “Your Honor, 
when you asked such and such a ques- 
tion, I said the answer would be ‘yes,’ 
now here are my reasons.” 


Importance of Repetition 


The basic thing to remember is: 
You are not there to tell the court 
what it wants to hear. You are there 
to make it want to hear what you 
want to tell it. Remember another 
thing: The basic art of argument is 
repetition. Repeat at every oppor- 
tunity you get and repeat the im- 
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portant facts. If you have made a 
point and a judge asks a question, you 
might deliberately save it so you can 
answer later on and repeat the point 
you are making. 


One of the most brilliant perform- 
ances I ever heard in my life was an 
argument by Judge Proskauer in the 
Appellate Division, First Department. 
He told the court at the outset that 
he had three points. He stated the 
first point, and then said: “That was 
my first point, your Honors.” He re- 
capitulated and went on to his second 
point. Then he said, “Those were 
my first and second points,” and re- 
viewed the two together. He then 
stated the third point and “by way 
of summary” reviewed the three of 
them. Each point was identical to 
every other point. But you didn’t get 
that impression as you were listening 
to him. You got the impression each 
time that you were hearing something 
new, and it wasn’t until you were all 
through and were wondering how the 
court below could have been so stupid 
that you recognized the artistic per- 
formance you had witnessed. 


Similarly, a fundamental of every 
brief is repetition. When you quote 
a case, never let the case say what 
you quote it for. First, in your own 
language say what you think the case 
stands for, then go on with something 
like, “Thus, the court observed,” and 
then let the court make your point 
over again, Use the quotation for the 
purpose of repeating. Use every de- 
vice you can to repeat, once you have 
decided what it is you want the court 
to hear. 


Rebuttal 


I will just say one thing about 
rebuttal. The articles I read seem 
to be very chary of rebuttal, and they 
indicate that it is a dangerous thing 
if you are the appellant. I think they 

(Continued on page 59) 
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Automation and Employment 
By HERBERT L. KAHN 


In spite of the alleged disruption of employment that would be 
caused by automation, Mr. Kahn believes that the opportunities 
offered by automation far outweigh the drawbacks and that it 
is a tool that can raise our standard of living. He is an elec- 
trical engineer, of Norwalk, Connecticut. This article appeared 
originally in the November, 1959 issue of the Labor Law Journal. 


HERE ARE almost as many definitions of automation as there 

are writers on the subject. The only point emerging clearly from 
all the discussions is that “automation,” like “democracy,” does not 
lend itself easily to a capsule definition. Even the scope of the devel- 
opment is under debate, with some analysts calling it a revolution 
while others minimize it as merely a continuation of the historical 
trend toward increased productivity. However, since in discussing 
automation one should have some idea of what he is talking about, an 
effort must be made to get at the meaning of the word. 


What Is ‘‘Automation’’? 


The invention of the term “automation” is generally credited to 
D. S. Harder, of the Ford Motor Company, who describes it as “the 
automatic handling of parts between progressive production processes.” * 
John Diebold, of Harvard, came up with a broader definition when he said 
that automation is “the integration of machines with each other into 
fully automatic and, in some cases, self-regulating systems.” ? Edgar 
Weinberg, of the Bureau of Labor Statistics, has this to say: 


“Automatic technology, starting with the cumulative accomplish- 
ments of the past, introduces the possibility of eliminating direct 
human intervention in operating, guiding, and feeding machines and 
in controlling processes. Instead of the worker, specialized mechan- 
isms with capacity for elementary sensing, discriminating, and count- 
ing, can now perform tasks of handling materials and information 
with a high degree of reliability.” ® 


1“Automation—Key to the Future,” delivered before the Quad-City Confer- 
ence on Automation, Davenport, Iowa, August 27, 1954. 

2 Quoted by Walter P. Reuther, The Impact of Automation, testimony before 
the Subcommittee on Economic Stabilization of the Joint Committee on the 
Economic Report of the United States Congress, October 17, 1955. 

*“The Meaning, Outlook, and Implications of Automation,” Monthly Labor 
Review, February, 1955. 
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What, then, are these mechanisms? 
Acording to Carl Huhndorff, director 
of research of the International As- 
sociation of Machinists, they fall into 
three general types: * 

(1) The integration or linking to- 
gether of conventionally separated man- 
ufacturing operations into a continuous 
production line through the use of pre- 
cision conveying systems in which the 
products move untouched by human 
hands from one operation to the next. 
This is the oldest form of automation 
and is basically dependent on the prin- 
ciples of mechanical engineering. 

(2) The automatic operation of auto- 
matic machines. These gadgets are 
referred to as “feedback systems,” op- 
erating in conjunction with servo- 
mechanisms. The function of these 
devices is perhaps best made clear by 
a simplified description of an auto- 
matic lathe, where an unformed block 
of metal must be cut to resemble the 
outline of a prototype. A so-called 
“error sensor” is capable of measuring 
the difference in a dimension between 
the prototype and the piece being cut. 
This information is “fed back” to the 
cutting tool, which continues to cut 
until the difference has come within 
the required tolerance. Another auto- 
matic device then moves the cutting 
tool to another portion of the metal. 
All automatically controlled machines 
work on this principle, as does, for 
example, the common thermostat heat- 
ing system. 

(3) The electronic computer or elec- 
tronic brain. These devices have been 
developed so that they can store in- 
formation and can perform highly 
involved mathematical operations at 
such speeds that problems which for- 


*“The Impact of Automation on Organ- 
ized Labor,” delivered at the Conference 
on Domestic Affairs, Milwaukee, Wisconsin, 
November 19, 1955. 
5“Scientific and Technical 
Its Economic and Social 
Conference on Labor and 
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Revolution— 
Implications,” 
Science in a 


merly took humans weeks to solve 
can now be solved in minutes. Com- 
puters find their applications mostly 
in offices and engineering departments. 


Some authorities also add the de- 
velopment of atomic energy to the list 
of advances which should be classified 
under “automation.” While this may 
or may not be theoretically correct, the 
effect of atomic energy on American 
industry has not yet been of sufficient 
magnitude to make the problem one of 
practical importance in employment. 


“ 


There is widespread disagreement as 
to whether the development of auto- 
mation represents a revolution or part 
of the even flow of history; whether 
it is of limited effect or marks a 
sweeping change in the configuration 
of industry. Stanley H. Ruttenberg, 
director of the Department of Re- 
search, AFL-CIO, that “com- 
puters and electronic brains . . . have 
begun a technological revolution of 
American industry.” ° However, Ewan 
Clague, United States Commissioner 
of Labor Statistics, sees automation 
as part of the flow of history: 


Sayvs 


“From an economic viewpoint, the 
new automatic equipment and methods 
are part of a broad stream of changes 
resulting from the application of science 
to industry that have transformed the 
American economy over the past 150 
years. It might be considered the 
third stage in the evolution of U. S. 
technology. 

“The first stage was the shift from 
handicraft to machine labor during 
the 19th century 


“The second stage was the mass 
production movement in industry af- 


ter World War I.” ® 
Changing World, sponsored by the IUD 
of the AFL-CIO, Washington, D. C., Jan- 
uary 7, 1959. 

*“Automation and Jobs,” presented to 
the National Council for the Social Studies, 
Cleveland, November 23, 1956. 
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Appraisals of the impact of auto- 
mation are made with varying degrees 
of calmness. John Bugas, Ford Motor 
Company vice-president for industrial 
relations, accuses union leadership of 
having “fastened upon ‘automation’ 
as a scareword to dramatize almost 
any and all union goals and as a ban- 
ner to rally the rank and file to the 
cause.” * Meanwhile the United Auto- 
workers union, having seen its mem- 
bership decline in two years from 1.5 
million to 1.1 million,’ might be par- 
doned for considering the threat a 
real one. 

G. R. Fitzgerald, director of the 
Process Development Section at Gen- 
eral Motors, does not feel that the 
fully automated factory is close to 
being achieved. His view is: 

“Automatic Assembly is not always 
the best solution from an economic 
standpoint In fact, experience 

has led us to believe that the 
greatest problems in the use of auto- 
matic assembly equipment are eco- 
nomic rather than mechanical 


“One fact that is usually borne out 
by such studies is that as the ultimate 
in mechanizations is reached, equip- 
ment costs increase at a much more 
rapid rate than the decrease in labor 
costs. This explains the reason why 
some manual operations exist on all 
the machines and why they are 
more truly described as semi-auto- 
matic assembly machines.” ® 


Ford’s Harder and the IAM’s Huhn- 
dorff both concur in these findings. 
Harder says that “the automatic fac- 
tory depends on so many other con- 


siderations that its existence is f 


tar 
in the future—if it can ever be ac- 


hieved.”” Huhndorff quotes various 
*“Tndustrial Relations—1975,” an address 
to the Labor and Industrial Relations Center 
of Michigan State University, April 24, 1957. 
*Dan Cordtz, “UAW  Counterattack,” 
Wall Street Journal, May 6, 1959. 
*“Economic Considerations in the 
velopment and Use of 
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Automatic Assembly 
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studies to show that, as presently con- 
stituted, only 8-25 per cent of United 
States industry could benefit mater- 
ially from automation. 

Neither of these statements is am- 
plified in the papers in which they 
appear,’® and both are rather incom- 
plete as they stand. How far away 
is “far in the future”? And how would 
industry have to reconstitute itself 
to derive more benefit from automa- 
tion? In order to answer these and 
similar questions, it is necessary to 
examine some of the tasks automation 
can do and is presently doing. Tech- 
nology has a bewildering way of out- 
stripping the planners. 


Capabilities of Automation 


Numerous descriptions of automated 
tools and assembly lines have been 
published in technical journals, busi- 
ness magazines and the daily press. 
In addition, the United States Bureau 
of Labor Statistics has prepared sev- 
eral detailed studies regarding the 
effect of automation on individual un- 
named enterprises. Some of these will 
be summarized later in this article. 


The Sundstrand Machine Tool Com- 
pany offers an automatic lathe that 
not only gauges each part to be pro- 
duced, but automatically resets the 
angle of its cutting tools to compen- 
sate for wear.*t Moreover, when the 
tools have been worn down to a set 
limit, the machine automatically re- 
places them with sharp tools. The 
parts are automatically fed to the 
machine and automatically taken away, 
with the result that the lathe can 
work unattended for several hours. 


Automation has been applied by 
Ford to link separate transfer mech- 


Equipment,” ASME Meeting, November 
26, 1956. 

” Cited at footnotes 1 and 4. 

“From an article in the American 
chinist, March 14, 1955. 
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anisms into what can fairly be called 
one transfer machine.** As an ex- 
ample, at the Cleveland Engine Plant 
a series of 42 transfer mechanisms has 
been joined by automation devices 
which correctly and automatically posi- 
tion a 180-pound cylinder block cast- 
ing for each successive operation. 
From the time the cylinder block is 
deposited at the entrance end until it 
emerges, 530 drilling and cutting op- 
erations later, it has not been touched 
by a man. Its quality has been thor- 
oughly inspected, often by automatic 
gauging equipment, and it is ready 
for assembly. 

Transistors, the tiny electronic com- 
ponents that substitute for vacuum 
tubes and that are themselves a ma- 
jor factor in automation, are being 
made automatically at Philco,?* A 
fully automated line of gauging, slic- 
ing, purifying and assembly machines 
capable of turning out a million tran- 
sistors per year has recently gone into 
operation, slicing the price of the types 
produced by nearly 50 per cent. 

In a West Virginia coal mine a large 
coal-cutting and conveyor-loading ma- 
chine, installed at a cost of $100,000, 
requires a crew of from four to six 
highly trained operators.'* Yet it pro- 
duces twice as much coal as a 60-man 
team of hand loaders could a decade 
ago. Mechanically loaded bituminous 
coal from underground mines now 
constitutes over 85 per cent of the 
United States production of coal. 

The list of such automatic opera- 
tions could be continued almost in- 
definitely, yet manual tasks are by no 
means the only ones within the capa- 
bility of automated equipment. The 
Air Force and the Massachusetts In- 


* Ford Motor Company press release on 
automation, undated. 

* “Transistor Manufacture,” 
January 30, 1959. 

“George Lawless, “West Virginia Re- 
mains in Slump,” Wall Street Journal, March 
4, 1959. 
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stitute of Technology recently made 
a joint announcement of a computer 
with a 107-word vocabulary, which is 
able to plan work for other machines 
to do.*® Air Force General Clarence 
S. Irvine called this development a 
breakthrough in engineering efficiency, 
and added that the high cost of engi- 
neers is chiefly responsible for the 
prices of various Air Force weapons 
systems, such as Thor and Atlas. 

A distinctly disquieting feature of 
the advance of science appears in the 
recent announcement by the Depart- 
ment of Agriculture that 37 fatherless 
turkeys have recently been produced 
at a research center in Maryland.*® 
While no large-scale unemployment 
has yet been reported among humans 
from similar sources, the trend estab- 
lished by such experiments points out 
limitless possibilities, none of them 
attractive. 


Immediate Effects of Automation 
on Employment 


A number of highly detailed and 
informative studies of the introduc- 
tion of automation to particular offices 
and factories have been made by the 
United States Bureau of Labor Sta- 
tistics. While the reports concern in- 
dividual establishments and the authors 
are careful not to draw any industry- 
wide conclusions, a recognizable pattern 
of change cannot help but emerge. 

The first study dealt with the intro- 
duction of printed wiring techniques 
into a large electronic plant with a 
good deal of commercial business.” 
Printed wiring is the substitution of 
plastic boards with conductive patterns 
for the traditional assemblies of indi- 
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Automation Gets a Language Tool,” 
New York Times, February 26, 1959. 
*“Turkeys’ Father Had None of Own,” 
New York Times, March 7, 1959. 
“Edgar Weinberg, A Case Study of a 
Manufacturing Electronic Equip- 
Labor Statistics, October, 


Company 
ment (Bureau of 
1955). 
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vidual components connected by actual 
wires. This technique, which became 
important around 1954, represents a 
large saving in individual assembly 
operations, particularly in mass-pro- 
duced items like radios and television 


sets. 


The decision to use an automated 
assembly line in television production 
was made in 1954. The union was in- 
formed of the change only about two 
weeks before it was to take place, but 
prior information was received by the 
workers through the The 
high turnover rate among the com- 
pany’s women employees made layoffs 
In the words of the report: 


‘ 


“grapevine.” 


needless. 

“The Y Company introduced new 
production techniques in July 1954 
at a time of model changeover and of 
employment expansion 

“Fewer persons were employed in 
the first half of 1955, however, than 
in the corresponding 1953 period... . 
The increased efficiency in the use of 
makes it possible to ex- 
production without 


labor 
pand television 
increasing employment proportionately. 
As the company continues to expand 
its activities, however, it believes that 
rising output should eventually bring 
employment to its earlier high level.” 


There did not 
upgrading in the skill 


much 
the 
workers required, but few employees 
were downgraded. Some further points 
were made: 


seem to be 
level of 


“Accompanying greater mechaniza- 
tion has also been some expansion in 
the employment of engineers 
reduction in overall requirements for 
hand and assemblers 


wirers, lacers, 


“Plants supplying material for the 
automatic methods, according to the 

*K. G. Van Auken, Jr., The Introduction 
of an Electronic Computer in a Large Insur- 
ance Company (Bureau of Labor Statistics, 
October, 1955). 
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Y Company officials, have found it 
necessary to increase their employment.” 

The second study dealt with the 
introduction of an electronic com- 
puter into an insurance company.*® 
This company had suffered from a 
chronic labor shortage, and plans for 
introducing the computer were care- 
fully made over a period of five years. 
Great care was taken to reassign the 
employees thus displaced to other sec- 
tions of the company so that, despite 
the fact that the numerical strength 
of the department was reduced from 
198 to 85, no layoffs occurred. Eight- 
een people, however, resigned, 14 of 
them girls who got married. Paren- 
thetically, the author states that the 
increase in employment in the com- 
puter industry should be taken into 
account in over-all employment changes. 

In this connection, a statement made 
by Dr. Jerome Wiesner, of the M. I. T. 
Research Laboratory of Electronics, 
is of interest: 

“Recently many government agen- 
cies and industrial organizations have 
installed large computing machines to 
assist in bookkeeping and inventory 
operations. There was initially wide- 
spread fear that this would result in 
the displacement of many girls for- 
merly engaged in these operations. 
The results are quite contrary. The 
ease with which information can be 
manipulated by electronic computing 
machines created a demand for a much 
greater volume of statistics than had 
previously existed and for more effec- 
tive controls, the result of which has 
been an increase in the staffs engaged 
for this work.” 

The first two BLS reports dealt 
with industries that are in a process 
of expansion. The next, a study of 
automation in a bakery, concerns a 

® Address at the Conference on Labor 
and Science in a Changing World, spon- 
sored by the IUD of the AFL-CIO, Wash- 
ington, D, C., January, 1959. 


43 








field which is growing only slowly— 
if at all.2° Here, too, however, a sub- 
stantial program of automation re- 
sulted in a few layoffs. The increased 
capacity of the bakery due to the 
advanced machinery installed led to 
a substantial increase in orders, mak- 
ing it possible to keep most employees 
even though output per manhour rose 
by as much as 500 per cent in auto- 
mated departments. Again, a long 
study program preceded the changes, 
with the union being informed at each 
step in the deliberations. 


The bakery had been considerably 
mechanized before the recent changes 
began. The changes mainly involved 
materials handling and flow, eliminat- 
ing many jobs of heavy labor. The 
number of nonproduction employees 
rose continuously from 1951, when the 
automation began, while production 
employment first fell by about 8 per 
cent and then rose to almost its for- 
mer level. 

While some persons were down- 
graded in job classification, no one 
lost pay by his descent. During 1952, 
union contract provisions were agreed 
upon which greatly minimized the 
displacement potential, established rates 
for new jobs and guaranteed workers 
who might be downgraded the reten- 
tion of the wage rates at their higher 
skill levels. 


Two more statements of significance 
appear in the report: 


“In some instances, workers were 
unable to adjust to the operation of 
the more efficient and faster machines 
even though less physical effort was 
required. For example, a dividing ma- 
chine operator confessed to a ‘feeling 
of confusion’ as he worked with the 
more automatized equipment about 
him. He was transferred to another 
department where, employed as a gen- 

* Herman J. Rothberg, A Case Study of a 
Large Mechanized Bakery (BLS Report No. 
109, September, 1956). 


44 


eral handyman, he continued to re- 
ceive the pay of a divider operator. 
Similar transfers were arranged for 
all workers who could not adapt them- 
selves to the new jobs. 


“The consensus of the workers, as 
expressed by the local union president, 
was that the results of the changes 
on the whole were advantageous to 
them. The union had agreed that the 
former bakery operation was some- 
what inefficient and that a change was 
economically necessary. The union, 
as well as the company, takes pride 
in the orderly transition that well 
established collective bargaining made 
possible.” 

A study of a company in one of the 
country’s most automated industries, 
a petroleum refinery, was also made 
by the BLS.** Again, layoffs were 
kept to a minimum through careful plan- 
ning by both union and management. In 
conformity with developments in the in- 
dustry, a catalytic cracking unit and a 
process unit were installed between 1950 
and 1954. 


The petroleum industry has had a 
long history of increasing automatiza- 
tion, as is shown by this section from 
the report: 

“The long-term trend of employ- 
ment has been upward although at a 
much slower rate than the growth 
of production. Between 1919 and 1939, 
production more than tripled, while 
production worker employment rose 
by about 25 percent. Output per pro- 
duction-worker manhour increased at 
6 percent a year over these two peace- 
time decades—a rate close to twice the 
rate for manufacturing as a whole. 

“Since 1947, production has increased 
rapidly but production worker em- 
ployment has not kept pace. In 1956, 
production worker employment was 

* Edgar Weinberg and Herman J. Roth- 
berg, A Case Study of a Modernized Petro- 
leum Refinery (BLS Report No. 120). 


1LJ— January, 1960 


slightly below the 1947 level. How- 
ever, non-production workers increased 
greatly during this period from 47,800 
to 70,100, so that total employment in 
the industry . increased from 
189,300 in 1947 to 201,800 in 1956.” 
Illustrative of this trend was the 
experience of the refinery considered 
in this report. From 1948 to 1956, a 
substantial growth in the number of 
laboratory and testing department em- 
ployees accompanied the manufacture 
of higher quality products and the 
raising of quality standards. These 
increases were offset by a large reduc- 
tion in the number of coke cleanout 
workers (a nasty but well-paid job). 


Backgrounds to Automation 

The basic premise of automation is 
that it results in increased productivity, 
that is, more work can be done by 
fewer employees. Productivity is 
difficult to measure, and widely dif- 
ferent conclusions can reached 
when different yardsticks are applied. 
There is also considerable controversy 
over whether the effects of this in- 
crease in output will result in per- 
manent pockets of unemployment or 
whether there will merely be an in- 
crease in the standard of living, ac- 
companied by continued full utilization 
of the labor force. Organized labor 
faces a special problem: Since there 
is no doubt that the present trend is 
toward fewer blue-collar and more 
white-collar workers, and since the 
latter are largely unorganized, union 
strength faces a decline unless active 
measures are taken. Detailed con- 
sideration of this aspect of automation 
is, however, beyond the scope of the 
present article. 


be 


Several different techniques of pro- 
ductivity measurement are used by 


=“Tmplications of Technological Pro- 


gress,” Annual Conference of the Canadian 
Association of Administrators of Labor 
Legislation, Fredericton, New Brunswick, 
Canada, October 3, 1956. 
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the United States Department of Labor, 
the results of which were summarized 
in a speech by Charles D. Stewart, of 
the Department, in 1956: 

“Our studies show that productivity 
has risen at an annual average rate 
from 3.1 to 3.6 percent between 1947 
and 1953, depending on the type of 
measure used. The earlier his- 
torical data are less satisfactory and 
not perfectly comparable, but our own 
appraisal of the available materials is 
that the data show an annual average 
increase of about 3.3 percent in the 
preceding 50 years, or a not appreci- 
able difference.” ** 

In a later speech Ewan Clague, of 
the Bureau of Labor Statistics, said 
almost the same thing in different 
words: 

“Our report shows that real prod- 
uct per manhour increased at the rate 
of from 3.4 to 3.9 percent a year from 
1947 to 1956, depending on the par- 
ticular concept used in the measure- 
ment. Real product per capita, 
a rough indicator of the level of well- 
being, rose about 2.3 percent a year 
during this period.” *° 

The between Stewart’s 
and Clague’s percentages are, how- 
ever, significant. Stewart puts the 
rate of productivity increase from 
1947 to 1953 at about 3.4 per cent per 
vear for the seven-year period ; Clague, 
using presumably the same techniques 
of measurement, computes the average 
annual increase for the decade 1947- 
1956 to be about 3.7 per cent. A very 
simple analysis, included in the ap- 
pendix, indicates that the average an- 
nual increase in productivity in the 
years 1954, 1955 and 1956 must have 
been about 4.5 per cent, in order to 
bring the seven-vear average of 3.4 
per cent to the ten-year average of 3.7 


difference 


“The Interest of the Federal Govern- 
ment in Automation,” 1958 Conference on 
Automation, Phoenix, Arizona, January 23, 


1958. 
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“There is . . . general agreement,” 

Mr. Kahn states in his article, ‘that 

automated industry will require a 

higher skill level from its employees 

than heretofore, which means more 

education for the individual worker.” 
o 


per cent. Since these three years are 
the period when automation began to 
become significant, it seems reason- 
able to attribute a sharp increase in 
productivity to the new development. 


Walter P. Reuther, extrapolating 
the figures in a similar manner, sees 
cause for alarm: 


“Instead of annual productivity in- 
creases of some 3 to 4%, the annual 
rate of rising manhour output in the 
national economy may reach 5 or 6% 
or more With a labor force 
of 70 million annual productivity 
increases of 5 to 6% will be capable 
of displacing about 3.5 million or more 
employees each year, if the national 
economy fails to expand ... .”*4 


This argument, of course, neglects 
the changing composition of our popu- 
lation, as Ford’s John Bugas points out: 


“During the present decade ending 
in 1965, the population will increase 
by more than 15 percent while the 
population of working age will in- 
crease by only a little more than half 
as much It is clear that meeting 
the needs of our society will 
require steady increases in both the 
productivity and output of our indus- 
trial system.” ”° 


There is no less of a controversy 
over the effects of automation in the 
displacement of individual groups of 
workers. While everyone concedes 
that some temporary displacement of 
employees is inevitable, the extent is 


* Work cited at footnote 2. 

* Work cited at footnote 7. 

** Remarks at the Conference on Labor 
and Science in a Changing World, spon- 
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under hot debate. The president of 
the IAM, A. J. Hayes, for example, 
put it this way: 


“cc 


* we oppose the in- 
human manner in which the new 
technology is sometimes applied. When 


hundreds—or even thousands — of 
workers are displaced overnight by 
automation, that can hardly be called 
progress. 
‘: we do not intend to ignore 
the short run just because everyone 
may be better off in the long run.” 

The United States Department of 
Labor is more optimistic. Accord- 
ing to Clague: 

“The rise in total output so far has 
been great enough to offset the labor 
savings, so that the unemployment 
rate has been relatively low.” ** 

Charles Stewart has said: 

“The problem of displacement or 
technological unemployment is not 
new. I cannot see that the reduction 
in manhours in the new technology is 
different in any essentials from what 
we have known in the past.” ** 

It is possibly significant that Clague’s 
statement was made before the reces- 
sion of 1957-1958. Mr. Stewart’s re- 
mark that we have known technological 
unemployment in the past is some- 
what beside the point. We have also 
known floods in the past, but this does 
not deter us from building dams. The 
fact that much of the displacement is 
temporary is not an unlimited 
ground for optimism, unless we know 
how long “temporary” is. Ten minutes 
is a long time to a man who happens 


also 


to be drowning. 

Al Hartnett, of the International 
Union of Electrical, Machine, and Radio 
Workers, takes a serious view of 
displacement : 





sored by the IUD of the AFL-CIO, Wash- 
ington, D. C., January 8, 1959. 

* Work cited at footnote 6. 

* Work cited at footnote 22. 
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“During the present decade ending in 
1965, the population will increase 
by more than 15 percent while the 
population of working age will in- 
crease by only a little more than 
half as much. . It is clear that 
meeting the needs of our society. . . 
will require steady increases in both 
the productivity and output of our 
industrial system.”—From a speech 
by John Bugas, Ford Motor Company. 


“cc 


, automation has helped to 
bring about the displacement 
of 200,000 workers in my industry. 

“In 1953, the nation’s mills and fac- 
tories employed some 17,238,000 per- 
Two years later, with production 
higher than ever, total employment 
in manufacturing numbered only 
16,557,000.” *° 

Because of the important clarifica- 
tions that are missing, these state- 
ments, too, produce an effect that is 
more emotional than convincing. When 
Hartnett speaks about displacement, 
does he mean that these people are 
now unemployed or that they have 
merely changed jabs or classifications? 
When he speaks of factory employ- 
ment, does he mean only production 
workers? And what has happened to 
the others? 


sons. 


One fact of which there seems to be 
little doubt is that the proportion of 
blue collars in the labor force is 
shrinking. When the AFL-CIO merger 
took place in 1955, more than 15 million 
workers were enrolled.*° At the depth 
of the recession, this figure declined to 
12.5 million, and even now it is only 


*“Public Policy and Automation,” JUD 
Digest, Summer, 1958. 

* A. H. Raskin, “Union Rolls Dip Despite 
Signings,” New York Times, February 26, 
1959. 

“Stanley Levey, “Full Employment in 
Steel Doubted,” New York Times, February 
20, 1959. 
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13.1 million. This figure, of course, 
includes the drop in membership caused 
by the expulsion of the Teamsters, 
but, nevertheless, there is a real loss 
in enrollment. 


Other sources substantiate these 
estimates. It has been predicted by 
I. W. Abel of the Steelworkers union 
that 100,000 members of his union will 
never back to work.*! Samuel 
Stearn, chief labor market analyst of 
the Michigan Employment Security 
Commission, warns that “Detroit has 
developed a hard core of 200,000 un- 
employed who just aren’t going back 
to work in the plants.” * 


feze) 


The sources of this trend are not 
hard to find. The Bell and Howell 
Company, for example, reported record 
sales in 1958, despite a reduction of 
its employment to 3,736 from 4,071 a 
vear earlier.** 

\ll is not gloom, however, in the 
union ranks. A generally optimistic 
prediction on the future of the pre- 
duction worker comes from James 
Stern of the UAW, who says: 

“In the next few years automation 
will contribute to a lessening of the 
difference that exists in the working 
conditions and methods of wage pay- 
ments of production workers as op- 
posed to white collar workers. The 
automated factory of the future will 
be based on an integrated continuous 
production flow concept in a rigidly 
controlled environment. The factory 
may be as clean as the office. Wage 
payment on an hourly basis may be- 
come inappropriate. Blue collar workers 
may wear white collars and receive 
monthly salaries. Demands for sepa- 
rate units and differential treatment will 
diminish under these circumstances.” ** 

“Dan Cordtz, “Detroit’s Decline,” 
Street Journal, February 26, 1959. 

* Ray Vicker, “Productivity Drive,” Wall 
Street Journal, February 24, 1959. 

*“Automation and Major Technological 
Change,” panel discussion of IUD, AFL- 
CIO, April 22, 1958, 


Wall 
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In agreement with Stern, the Bureau 
of Labor Statistics estimates that the 
composition of the labor force in this 
country will undergo substantial changes 
by 1975, as shown in the table below: 


Percentages of Different 


Classifications in the 
Labor Force 


1910 1950 1975 
Unskilled 45 20 10 
Semiskilled 25 43 slightly 
more 
Skilled 13 13 more 
Professional 4 8 12 


The prospects of increased require- 
ments for skilled men arouse the fears 
of A. J. Hayes for the immediate 
future: 


“The day of the unskilled and the 
semiskilled workers in industry—of 
the nut tightener and the bolt fas- 
tener—is almost over. For it is jobs 
such as these—repetitive, assembly-line 
jobs—that are going to be eliminated 
by automation. 


“We do not have enough skilled 
workers to meet the present require- 
ments of industry ... We appear to be 
going backward instead of forward. 
.. . Right now there are about nine 
million skilled workers in the United 
States. 

“But 250,000 of these skilled work- 
ers die or retire, or otherwise leave 
the labor force every year—and we 
are, at this time, replacing only 
100,000 of them through apprentice- 
ships, formal on-the-job training, and 
immigration. 

“For the next few vears we are 
going to come face to face with a 
really serious crisis in manpower—a 
crisis that will have had its origin in 
the low depression birth rates of the 
1930's... . We are not going to have 
any increase in the number of men 


* Work cited at footnote 26. 
* Testimony before the Subcommittee on 
Economic Stabilization of the Congressional 
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who are in what the Department of 
Labor calls the ‘prime’ working ages 
between 25 and 44.” * 


What Should Be Done? 


Everyone agrees that automation 
has brought great opportunities, but 
there is no such unanimity about the 
nature of the problems. The simplest 
approach is taken by the National 
Association of Manufacturers in its 
pamphlet Calling All Jobs: 


“Guided by electronics, powered by 
atomic energy, geared to the smooth, 
effortless workings of automation, the 
magic carpet of our free economy 
heads for distant and undreamed-of 
horizons. Just going along for the 
ride will be the biggest thrill on earth!” 


At a Congressional hearing,*® Mar- 
shall G. Munce, a director of the 
NAM, said that a certain amount of 
“reallocation of opportunities” 
will be inevitable, but that the rate 
of voluntary quitting by workers in 
American industry—2 per cent per 
month—is sufficiently high to avoid 
any widespread displacement of in- 
dividuals. “By not replacing these 
people as rapidly as they depart,” he 
said, “reallocation occurs by attrition 
alone.” 


job 


Both the magic-carpet theory of 
economics and the attrition plan must 
be regarded with a certain amount of 
reserve. If everyone in a given in- 
dustry is reducing his work force by 
attrition, the workers thus depart- 
ing will be unable to find jobs else- 
where, with resultant unemployment. 
The problem is not only that of the 
person who is fired; even more, it is 
that of the person who is not hired. 

Other apparent for un- 
employment must also be critically 
examined. One of these is the state- 


panaceas 


Joint Committee on the Economic Report, 
1955. 
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ment that jobs are being created in 
automation itself. While this is un- 
doubtedly true, it is obvious that the 
automation industries cannot come 
close to absorbing all the workers dis- 
placed by automation. Automation, to 
be economically remunerative, must 
result in a net saving of personnel. 
Otherwise, it would be merely an ex- 
ample of two industries trying to live 
by taking in each other’s washing. 

The reports on automation by the 
3ureau of Labor Statistics, valuable 
though they are, appear to have con- 
centrated on enterprises where auto- 
mation was accomplished with little 
pain to the employees. According to 
some of the union leaders quoted pre- 
viously, this has not always been the 
case. The BLS report on a bakery, a 
unit in a relatively nonexpanding in- 
dustry, leads to a conclusion that was 
not stated in the paper itself. Al- 
though the per-capita output in the 
bakery under study was greatly in- 
creased, layoffs were minimized by 
the fact that the newly automated 
company was able to obtain several 
large new contracts from super- 
markets and chain stores. Since the 
mere fact of automation is unlikely to 
cause the public to eat more pie, it 
appears probable that the contracts 
thus gained were lost by other 
bakeries, which then presumably had 
to lay off workers. The problem is 
thus not merely one of layoffs by com- 
panies going in for automation, but 
also one of competition between firms 
which are automated and those which 
are not. 

There are, however, many grounds 
for optimism. One of these is that 
automation is not always designed 
to save personnel, but is often in- 
tended merely to raise the quality of 
the product or lower its price. Quality 
improvements and price reductions 
are likely to stimulate new markets, 
with the result of an increase in em- 
ployment. 
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The leisure and increased wealth 
created by automation are also likely 
to create additional demand in the 
service industries such as _ finance, 
entertainment, communication and trans- 
portation, which are less subject to 
automation than is goods production. 
The BLS chart attached in the ap- 
pendix shows that the number of per- 
sons employed in service industries 
has shown a steady increase com- 
pared to employment in goods pro- 
duction, with employment in service 
industries actually surpassing goods- 
production personnel in 1953. This 
trend appears destined to continue. 

There is also general agreement 
that automated industry will require 
a higher skill level from its employees 
than heretofore, which means more 
education for the individual worker. 
Since the ascent of the first Sputnik, 
education has come into fashion, with 
the result that the necessity for in- 
creased schooling is widely considered 
to be a good thing. Nevertheless, it ap- 
pears paradoxical that to fit oneself for 
the easier, more comfortable life that 
automation is supposed to bring, one 
must study harder and spend increased 
time in school. However, there is no 
doubt that longer schooling for the 
worker will mean an automatic reduc- 
tion in the labor force and that the 


49 








more educated worker will be able to 
command a higher salary. This, in 
turn, may reduce the necessity for 
“é 2 7 9 he 

moonlighting,” or one man holding 
two jobs, and for an income from 


both members of a family. 


Huhndorff and Hayes both advo- 
cate apprenticeship programs in in- 
dustry to help meet the need for 
more skilled workers. Such programs, 
unless required by government action, 
are apt to be entirely voluntary. As 
Hayes wryly observes: it 
scarcely an issue on which the mem- 
bership can be called out on strike.” * 


is 


It is apparent from the preceding 
discussion that the optimistic state- 
ments are always couched in relatively 
vague terms, while the pessimistic 
ones have numbers attached. How- 
ever, Ewan Clague correctly points 
out that it is always easier to tabu- 
late the loss of jobs in one industry 
than to observe the creation of them 
in another. 

Carefully written collective bargain- 
ing agreements and close cooperation 
between labor and management can 
do much to minimize dislocations 
when automation occurs. The BLS 
reports indicate that a genuine desire 
to cooperate often exists on both sides 
of the table in these instances. How 
ever, some of organized 
labor have resorted to make-work de- 
mands, or featherbedding, the immoral- 
ity and shortsightedness of which 
should be obvious. Consider John 
Bugas’ well-justified cry of pain on 


sections 


the subject: 

“Demands were made recently by 
the railway brotherhoods . [for] 
limiting the length of trains. But 
U. S. Government figures show that 
long trains do not imperil the safety 
of railroad employees. In the past 25 
years the average length of freight 


37 Work cited at footnote 26. 
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trains has gone up 39 percent and the 
rate of injuries to railway employees 
has gone down 60 percent. But shorter 
trains mean 
trains mean 


more trains, and 
more It 
very much as if this is another case 
of that ‘featherbedding’ which has 
caused so much unfavorable comment 
in the past.” *8 


more 


crews. looks 


In general, however, labor leader 
Huhndorff, 
Hayes and Hartnett all show keen 
awareness that this country in 
competition with the Soviet system 
and that it would put itself in 
unfavorable economic position by per 
mitting wasteful practices. 


ship is not so irresponsible. 
1s 
an 


Reuther 
and others made different proposals 
to cut down the possibility of un 
employment—a shorter workweek is 
one obvious example. The pain of dis- 
placement is to be reduced by sever 
ance pay in and 
legislation has been requested to pro 
vide more and longer unemployment 
insurance. On the same principle, the 
Steelworkers union has asked for a 
three-month paid holiday for each 
worker every five years. 


clauses contracts, 


In summation, it appears that the 
opportunities offered by automation 
far outweigh the drawbacks. Auto- 
mation is not a threat, but merely an 
other tool placed into the hands of the 
human Like it must 
wisely applied and carefully used, but 


race. fire, be 
no one has ever seriously suggested 
the abolition of fire because occasion 
ally somebody gets burned. If properly 
handled, there is little doubt that auto 
mation will help give Americans more 
leisure time, more interesting work 
and release from much back-breaking 
manual labor, that it 
tinue to raise the standard of living 
that is now the highest in the world. 


[The End] 


abor Relations and Productivity,” an 
address before the American Management 
Association, New York, October 2, 1947. 


and will con 


am 
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APPENDIX 


Calculations of Productivity Increase in 1954-1956 


(1) Average increase in productivity, 1947-1953, given as 3.4 per cent per year 
Taking the base in 1947 as unity, the total increase in productivity in the seven years 1s: 
ar 1.034 ' 1.000 = 0.263 26.3% 
(2) Average increase in productivity, 1947-1956, given as 3.7 per cent per year The 
f I - 


total increase in productivity in the ten years is: 
A P = 1.037 * — 1.000 = 0.439 = 43.9% 


(3) Total increase in productivity, 1954-1956, is thet 


143.9 
AP ———= X 100 100 14.2% 
126.3 
(4) The annual increase in productivity, 1954-1956, is then given by the equation: 
X (1.142)°** — 1.000 = .045 1.5% 
Millions Comparison of Employment in the Goods and Service Industries Millions 


35 35 


1 Goods-producing industries include agriculture, 
mining, manufacturing and construction 


* Service industries include trade, finance, service, 
government, transportation and communication ay 


30 30 


4 


25 25 


20 


20 


15 


15 


10 








1919 1925 1930 1935 1940 1945 1950 1955 1960 


United States Department of Labor, Bureau of Labor Statistics 


Source: Nonfarm wage and salary employment from the BLS. Agricultural employment including 
proprietors, family workers and hired workers from the Bureau of Agricultural Economics, 
Department of Agriculture. 
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State Legislation 


Automobile Insurance 


Massachusetts Senate Bill 
237 would allow any insurer which 
was qualified to do business in the 
state to charge premiums lower than 
the maximum rates set by the Com- 
missioner. It would provide that the 
Commissioner could only set maxi- 
mum rates. 


The courts—supreme, superior or 
district—could appoint one or more 
auditors to hear a motor vehicle tort 
case if both parties assent to such a 
procedure in writing. However, a 
motor vehicle tort action pending in 
superior court could not be sent to 
an auditor over the objection of either 
party, and the objecting party would 
not be prejudiced thereby. (This pro- 
posed bill also provides how evidence 
and findings of an auditor would be 
treated.) S. B. 60. 

Under S. B. 54 no insurer issuing 
motor vehicle liability policies or bonds 
could, in litigated cases, write off 
against the compulsory liability in- 
surance the court costs or other ex- 
penses incurred by reason of the 
provisions of such policies or bonds 
relating to property damage or excess 
limits. 
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The Commissioner, in his classifica- 
tion of risks and determination of 
premium charges, would have to place 
in Class I any person under the age 
of 25 who had not been in an auto- 
mobile accident for three full years- 
an accident in which the person was 
not at fault. Senate Bill 53 would also 
apply to a parent of such a person. 

House Bill 884 would provide for 
compulsory property damage insur- 
ance coverage for motor vehicles. 

A notice of cancellation of 
pulsory liability insurance policies 
would have to specify the reason or 


com- 


reasons and assign particulars for 
such a cancellation if H. B. 881 be- 
comes law. 

New York . . . The Commissioner 


would create a board of review, if 
A. B. 206 becomes law, to pass upon 
and review the right of an insurer to 
cancel any automobile liability policy, 
except for nonpayment of premium. 
The bill would also provide that no 
insurer could cancel a policy, except 
for nonpayment of premium, unless 
permission was given by the board 
to do so, 


A motor vehicle liability policy could 
not be canceled by an insurer prior 
to its expiration for any cause except 
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fraud or nonpayment of premiums if 
A. B. 251 becomes law. 


Doing Business 


Pennsylvania It is a misde- 
meanor for a manufacturer, broker, 
wholesaler, retailer or agent of any 
of the foregoing to offer any policy 
of insurance free of cost as an induce- 
ment to any person to purchase any 
real or personal property. H. B. 2316. 
Approved December 18, 1959. 


Fire Insurance 


New York . . . Assembly Bill 32 
would prohibit a fire insurer from 
making a distinction or discrimina- 
tion in the issuance, withholding, 
extension or renewal of a policy be- 
cause of race, religion, color, national 
origin or ancestry of the insured, ap- 
plicant or person having an interest 
in the real or personal property to 
be insured. 


Life Insurance 

New York The insurance law 
would be amended by A. B. 207 by 
providing that within 30 days after 
a policy has lapsed by reason of 
default in payment of premiums, a 
notice must be sent by registered 
mail to the proper person, setting 
forth the right of the insured to a 
cash surrender value, a paid-up policy, 
extended insurance, option or other 
interests if any. Notice would have 
to be given annually thereafter while 
any interest existed. 

Under A. B. 290 
excluding from coverage disability 
resulting from disease originating, or 
bodily injury occurring, before the 
date of issue of a policy would be 
applicable only to such disability as 
commences not later than two years 
after such date, and provided such 
disease or bodily injury was not dis- 
closed in the application for insurance. 


any provision 


What the Legislators Are Doing 


Torts 


Massachusetts . . . Ina tort action 
against a person owning or maintain- 
ing a hospital, sanatorium, infirmary, 
nursing or rest home for the tortious 
acts of employees, it would not con- 
stitute a defense that the defendant 
was a charitable organization. This 
proposed law, S. B. 62, would not 
apply to a hospital, sanatorium, in- 
firmary, nursing or rest home oper- 
ated or maintained by the state or 
any political subdivision thereof, 


A parent of any unemancipated 
minor who willfully or maliciously 
causes damage to any property or 
injury to any person would be jointly 
and severally liable with the minor 
for the damage or injury, the amount 
not to exceed $250. This proposed 
law, H. B. 591, would not relieve the 
minor from personal liability and 
not be in lieu of any other 
liability that may exist. 


would 


New York . . . In an action for 
personal injuries or property damage 
resulting from negligence, interest 
would be allowed on the damages 
recovered. Under S. B. 546, the inter- 
est would be computed from the date 
of the commencement of the action 
to the date of entry of the judgment. 


Contributory negligence of an in- 
jured person or decedent (bill also 
applies to property damage actions), 
provided it is lesser in degree than 
the negligence of the defendant, would 
not bar a recovery. Assembly Bill 
165 would provide that the damages 
recoverable would be reduced in pro- 
portion to the degree of negligence 
attributable to the plaintiff. 


A parent or other person having 
legal custody of an infant, 16 years of 
age or under, who willfully, maliciously 
or unlawfully destroys or injures real 
or personal property of another, would 
be liable for damages for the injuries 
done, up to $250. S. B. 353. 
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Atomic Age Hazards 


Radiation Protection. 
Main Commission of the International 
Commission on Radiological Protec- 


Report of the 


tion. 
55th Street, New York 22, New York. 
1959. 18 pages. 50¢. 

This book 
mendations on radiation protection of 
the International Commission’ on 
Radiological Protection which 
adopted on September 9, 1958. It is 
a factual presentation of the objec- 
tives of radiation protection, and it 


Pergamon Press, Inc., 122 East 


contains the recom 


were 


delves into permissible and maximum 
doses of radiation and their possible 
effects on certain people, groups and 
the population as a whole. 

It also contains a complete discus- 
sion on maximum radiation exposures 
to various parts of the body and ex 
posures under special situations. One 
entire section is devoted to working 
conditions and radiation protection 
dealing specifically with protection 
officers, experts, surveys and monitor- 


ing, employment examinations and 
radiation warning devices. 
Health insurers or insurers that 


underwrite disability insurance should 
find this book enlightening. It would 
also serve as a useful guide to em- 
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ployers and people in the workmen's 
compensation field. 


Health Insurance Facts 
Source Book of Health 


Insurance 


Data. Health Insurance Institute, 488 
Madison Avenue, New York 22, New 
York. 1959. 80 pages. 25¢. 


first edition which con- 


tains a compilation of statistical and 


Here is a 


other factual materials charting the 
growth of health insurance through 
voluntary 
the United States. 
handy reference guide on health in- 
editorial and 


insuring organizations in 
It can serve as a 
for research 
people, educators, students and others 
who have a community of interest in 


surance 


financing medical care. 

This particular book contains the 
results of a variety of surveys con 
ducted by associations of insurers and 
other health insuring plans, by gov 
ernment agencies and by hospital and 
medical groups. 

Its contents are conveniently broken 
health 
ance during 1958, extent of coverages, 
trends in premiums, types of insuring 


down into sections on insur 


organizations, medical care costs and 
morbidity in the United States. A 
glossary, historic dates, index, and 
list of charts and tables are also set 
out for quick reference. 
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ARTICLES 


Articles of interest in 
legal publications 


other 





Insurance Law... The entire issue 
of the December, 1959 Texas Law Re 
the and 
notes, is devoted to insurance. All of 
the articles that appear should be of 
interest the 
held. Liability underwriters and their 
counsel should find the 
Norman E, Risjord of particular in 
Entitled ‘‘Construction of 
Liability 
Specific Reference to the Cancellation 
Condition,” it deals comprehensively 
with the majority and minority rules 
on cancellation. 


view, even case comments 


to people in insurance 


article by 


terest. 


Terms of Insurance with 


Pierre R. Loiseaux, in his article 
“Innocent Victims 1959,” 
broadly the problem of financial re 
sponsibility on our highways. He also 
reviews the various methods employed 
to combat this 
compulsory insurance, safety responsi- 
bility laws, unsatisfied judgment fund 
laws and required uninsured motorist 


discusses 


situation, namely, 


coverage. 


An article of importance to every 
estate planner is “Life Insurance and 
Estate Planning Tax Aspects,” by 
J. Henry Wilkinson, Jr. As a final 
analysis, the author points out that it 
would seem that the desirability of 
purchasing life insurance as a means 
of supplying needed funds should de 
pend upon the merits of the insurance 
and not upon the 
siderations. 


tax-saving con- 


The last article is a timely one in 
view of the developing role that labor 
is playing in our economy. It is en- 
titled “Group Insurance Contracts for 
Employees” and is written by Berkeley 
Cox. 

Warranty and Malpractice in Flori- 
da... Here are two articles which 


Books and Articles 


should be of particular interest to 
Florida lawyers dealing 
with Florida law. The first, “Implied 
Warranty in Florida,” is written by 
and Holden E. 
It deals extensively with 


lawyers or 


John R. Parkinson 
Sanders. 
the various problems that may arise 
in a product liability case—such as 


privity, statutes of limitations, con 


tributory negligence, damages and 
even warranty instructions. This 


article appeared in the Fall, 1959 issue 
of the University of Florida Law Re- 


View, 


The other article is “Medical Mal 
practice in Florida,” by Tully Scott 
and Grover C. Herring. They review 
the physician’s relationship with the 
Such aspects as standards of 
care and proof, proximate cause, evi- 
dence, res ipsa loquitur, and the contro- 
versial medical expert and his testimony 
In concluding the arti 
cle, the authors make some interest- 


law. 


are discussed. 


ing suggestions and give their reasons 
therefor. One of these is the abolish- 
ment of the locality rule in establish- 
ing medical standards of care, and 
another is the use of res ipsa in negli- 
gence actions against physicians. This 
article was published in the Summer, 
1959 issue of the University, of Florida 
Law Review. 


Res Ipsa and Expert Evidence... 
This article examines generally the 
doctrine of res ipsa loquitur and relates 
this examination to the use of the ex- 
pert witness, with special attention 
given to the form of question which 
should be put to the expert. It also 
discusses some of the problems that 
the law of evidence has interposed in 
the way of using expert testimony, 
and whether it is tactically wise to 
use such testimony from both the 
plaintiff’s and the defendant’s point of 
view.—Graham L. Fricke, “The Use of 
Expert Evidence in Res [psa Loquitur 
Cases,” Villanova Law Review, Fall. 
1959. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH | 


| NEGLIGENCE REPORTS 





Wrist Failed to Heal Properly— 
Malpractice of Physician 


No presumption of negligence arises 
merely because medical care or treat- 
ment terminates in an unfortunate result 
which might occur even though proper 
care and skill are used. Pennsylvania. 

This trespass action was filed by 
an injured party and her husband 
against a physician, it being alleged 
that the physician was guilty of mal- 
practice in treating the wife’s left 
wrist. 

It appeared that after an auto acci- 
dent the physician was summoned to 
the hospital and that an examination 
was made of the injured party’s left 
wrist. Several fractures were dis- 
covered. The physician then per- 
formed a “closed reduction” of the 
wrist and applied a cast. On the 
same day, he removed the cast and 
again examined the wrist, using 
X rays. An improvement of the over- 
riding of the bones was shown. The 
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cast was replaced. The physician 
then consulted a senior surgeon at 
the hospital who recommended an 


“open reduction,’ which was never 
done. A later examination indicated 
that the improvement gained by the 
second “closed reduction” was lost, 
but the injured party left the hospital 
and was never again treated by the 
physician. A few days after leaving 
the hospital, she consulted another 
physician, who found a deformity of 
the wrist and stiffness in the fingers. 

A compulsory nonsuit was entered 
in the trial court, and from the court’s 
refusal to take off this nonsuit, this 
appeal was taken. In entering the 
nonsuit the trial court stated that the 
plaintiffs failed to meet the burden 
of proof required in malpractice cases, 
in that they were “bound to produce 
expert witnesses whose testimony would 
support their claim and who would 
conclude that, in their professional 
opinion, injury resulted from negli- 
gence.” 

On appeal, it was argued that the 
nonsuit should be lifted because under 
the factual situation expert testimony 
such 


was and even if 


testimony were necessary, it was sup- 
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unnecessary, 


plied by the medical evidence pro- 
duced. (Two other arguments were 
posed which will not be dealt with.) 

In considering the first argument, 
the Pennsylvania Supreme Court cited 
Robinson v. Wirts, 127 A. 2d 706, in 
which it was stated that “no presump- 
tion or inference of negligence arises 
merely because the medical care or 
surgical operation terminated in an 
unfortunate result which might have 
occurred even though proper care and 
skill had been exercised, and where 
the common knowledge or experience 
of laymen is not sufficient to warrant 
their passing of judgment. In such 
cases the doctrine of res ipsa loquitur 
or of exclusive control may not be 
invoked, and expert testimony in sup- 
port of the plaintift’s claim is an 
indispensable requisite to establish a 
right of action.” 

It was also argued that this expert 
testimony rule (quoted above) had no 
application in this case because a lay- 
man would be equally as competent 
as an expert in determining whether 
a “steady hand” had used in 
approximating the bone fragments in 


been 


the wrist. 
The Pennsylvania Supreme Court 
summed this argument up and stated: 
“In short, the appellants argue 
we have proven a poor result from 
the treatment very common 
wrist fracture and a jury 
would be equally competent as any 
expert to find whether the 
hand was or was not unsteady. 


for a 


doctor's 
Such 
argument entirely ignores the absence 
of any evidence of record to indicate 
why ... [the injured party’s] wrist 
was deformed and her fingers stiff 
and the complete lack of proof of any 
causal relationship between any act 
or omission to act on ; [the doc- 
tor’s] part and the condition of the 
wrist and fingers.’—Donaldson et al. 
v. Maffucci. Pennsylvania Supreme 
Court. November 24, 1959. 10 Nectt- 
GENCE CAsEs (2d) 291. 


Negligence 


Parent's Insurer's Liability— 
Child Struck by Ball Bat 


An insurer is liable for injuries negli- 
gently caused by its insured’s child, 
whether the instrumentality inflicting in- 
jury is or is not inherently dangerous. 
Louisiana. 

A father filed this suit, individually 
and as administrator of the estate of 
his minor daughter, against an in- 
surer for damages resulting from an 
accidental injury to the daughter. The 
insurer was a liability insurer of the 
father of the minor boy whose negli- 
gence caused the accident. 

There was evidence that the four- 
year-old girl was playing in a yard 
with some friends. Also present, play- 
ing ball, were two boys who were 
some five years older. The older boy 
threw the ball into some bushes, 
while he 


and 
was looking for it the little 
girls came up and were told to stay out 
of the way or they might get hurt. 
the ball 
times, the older boy picked up the ball 


\fter swinging at several 
and threw it into the air, swung the 
bat and hit the plaintiff's daughter in 
the face. 

In the trial court, judgment was 
against the insurer, from 
appealed. The appellate 
court affirmed the judgment of the 
trial court, finding that the evidence 
supported the finding that the boy 
was negligent because he knew that 
the girls were present and the danger 
involved. It was held that a parent 
is liable for damages caused by an 
act of 


rendered 
which it 


his minor child in using a 


dangerous instrumentality, where sur- 
rounding circumstances indicate that 


damage may result, or in using any 
instrument in a negligent manner even 
if it is not inherently dangerous.— 
Polk Trinity Universal Insurance 
Company of Dallas, Texas. Louisiana 
Court of Appeal. October 30, 1959. 
10 NEGLIGENCE Cases (2d) 283. 
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LIFE 
Summaries of Selected Decisions 
Recently Reported by CCH 
LIFE INSURANCE REPORTS 


Immaterial Misrepresentations 
in Application for Reinstatement 


False statements about visits to physi- 
cians do not constitute a misrepresenta- 
tion of material fact when an insured’s 
state of health is no worse when he fills 
out an application for reinstatement 
than it was when the last premium pay- 
ment fell due. Fifth Circuit. 


The insured, a brigadier general, 
paid premiums through January 31, 
1952, on a National Service Life In- 
surance policy, but did not pay the 
premium due on February 1, 1952, or 
within the 31-day grace period, and 
the policy lapsed. In the insured’s ap 
plication for reinstatement which was 
received by the insurer (Veterans Ad- 
ministration) on April 30, 1952, he 
answered “Yes” to a question as to 
whether he was in as good health 
at the time of application as he was 
on the due date of the first premium 
in default. The insured also answered 
“No” to a question: 

“Have you been iil or suffered or 
contracted a disease .. . or consulted 
a physician . . . for medical advice or 
treatment at home, hospital or else- 
where, in regard to your health since 
the lapse of this insurance .. .?” 
The policy was reinstated without a 
medical examination. 


In February of 1952 the insured 
made three visits to a physician who 
found that the insured was anemic 
(a condition which he had had for some 
time) and also deduced that the in- 
sured might have cancer, although 
this possibility was not communicated 
to the insured. Upon the advice of 
this physician, the insured visited other 
physicians who examined him in May 
of 1952 and suggested to him for the 
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first time that there might be some- 
thing seriously wrong and that sur- 
gery might be necessary. The insured 
underwent surgery on May 20, 1952, 
and a suspected cancer of the pros- 
tate gland was found, but had pro 
ceeded beyond the curable stage. 


\fter the insured filed a claim for 
a waiver of premiums on February 
2, the re 
instatement of the policy, after in- 
forming the insured that 
with the first physician were incon- 


1954, the insurer canceled 


his visits 
sistent with the representations made 
in the reinstatement application. 


The beneficiaries under the policy 
filed suit against the insurer, but the 
district court found that the insured 
had fraudulently procured the rein 
statement of the policy and denied 
from which finding this ap 
peal to the Fifth Circuit was taken. 


reco\ ery * 


On appeal, the insurer argued that 
the the 
tions in the application for reinstate 


insured’s answers to ques 
ment were false, material, and made 
with knowledge of their falsity and 
with intent to deceive. 

the finding of th 
district court for the insurer, the Fifth 
Circuit found that: “The district 
court based its decision on failure to 


In reversing 


disclose fully and in good faith his 
[insured’s] three visits to Dr. Gill 
[first physician] between February 
10 and February 22, 1952. We do not 
reach the question of intent to mis 
represent, or some of the other ques 
tions (such as what is meant by the 
“lapse” of a policy), because we hold 
that failure to disclose was immaterial, 
since the state of health of the insured 
was no when . [insured | 
filled out the reinstatement application 
than it was on February 1, 1952, when 


the last premium payment was due.” 


worse 


As to certain medical evidence, the 
court noted that: “The undisputed 
medical evidence is that the insured’s 
condition hopelessly 
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was incurable 


long before February 1, 1952, that the 
adenocarcinoma of the prostate was 
‘of the slow-growing type,’ and that 


‘he was in approximately the same 
condition of health on May 1, 1952 as 
he was on February 1, 1952.’ Ac 


cordingly, misrepresentations, if any, 
were immaterial; the insured 
entitled, as a matter of law, to reinstate- 
ment of the policy under the regula 
tions of the Veterans Administration.” 

-Tupper et al. v. U. S. United States 
Court of Appeals for the Fifth Circuit. 
September 30, 1959. 4 Lire C 
(2d) 538. 


Was 


ASES 


Short Short: Virginia 


A beneficiary brought this suit to 
recover under the double indemnity 
provisions of three life policies issued 
to the deceased by the insurer. The 
double indemnity provisions required 
that death result “external” 
means. An autopsy was performed on 


from 


the decedent and foreign material was 
found in the trachea, bronchioles and 
bronchi; death was considered to have 


WHY ARGUE AN APPEAL? IF SO, 


are right to be chary, but if you can 
remember what your 
what you are trying to accomplish, 
rebuttal can be very useful, if you do 
it right. 


objective 1S, 


What you should do is copy every 
question that any judge asks the other 
side. Just make a note of what judge 
it is and what question it is. Surely, 
if your argument has been at all effec 
tive, one of the judges will ask a ques 
tion which your opponent will want 
to duck. The reason he will want to 
duck is that the answer favors you. 
So for your rebuttal, just get up and 
“Mr. Chief Justice, you asked 
Mr. Jones such and such a question, 
I think if your Honor will turn to 
page 88 of the record, folio 264, in the 


say: 


Why Argue an Appeal? 


been caused by aspiration of gastric 
contents into the trachea. 

The felt that the ultimate 
question was the distinction, if any, 


court 


between choking on food as it is be- 
ing ingested and choking on food re 
duced to matter as it is regurgitated 


from the stomach. 


In sustaining the insurer’s motion 
for summary judgment, the court found 
the decedent did not die from “external” 
means, even though it could be as 
sumed that death was violent and ac- 
cidental. The substance which caused 
death was not food, although it might 
have been considered as such at one 
It was so changed that it could 
not be considered as being within this 
It was also found that the 
substance was not being ingested, but 


time. 
category. 


it was already in the body and on its 
way out during the vomiting process. 

WcCallum v. Mutual Life Insurance 
Company of New York. United States 
District Court for the Eastern District 
of Virginia. July 31, 1959. 4 LIFE 
Cases (2d) 580. 


HOW? 
Continued from page 38 


middle of that folio you will see the 
testimony of the Zimmer- 
Then pause, let him get the 
never tell a judge what is in 


witness 
man.” 
bor yk 
the record until he has it in front of 
him. Then you say: 
Zimmerman 


“The witness 
thus and thus. | 
think that is the answer to your Honor’s 


said 
question.” Then sit down. 

Use your rebuttal to pick up some- 
thing that the judge has said to the 
other side, and use it so the last word 
that is your the 
lawyers in the next case are scuttling 
up behind you) is a word that has to 
do with the main point that you are 
arguing. 

Which, being 


sit down. 


said in case (as 


my last word, I shall 


[The End] 
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FIRE 
Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


“Caused by Accident’ Defined— 
Continued and Voluntary Activities 


Where an insured’s activities which re- 
sult in damage to property of others 
are continuous and voluntary and per- 
sist over a period of several years, the 
losses or damage cannot be considered 
as being ‘caused by accident.’’ Eighth 
Circuit. 


The insured, a manufacturer and 
seller of inorganic fertilizers, had 
commenced production in July of 


1945.. In an operation to loosen cer- 
tain stored fertilizer components, the 
insured used explosives which caused 
vibrations, noxious dusts, and fumes 
to emanate from its plant. On July 
8, 1954, actions were commenced in a 
state court against the insured by 
several residents living in the vicinity, 
for damages and injunctive relief on 
‘nuisance” 


‘ 


the basis of the insured’s 
and the resulting damages to their 
homes, health, general welfare and 
peace of mind. In this action the 
court found in favor of all of the 
residential claimants for substantial 
sums, and it was determined that the 
claimants had sustained property dam- 
ages covering a period from July 8, 
1948, to January 26, 1955. 

This action by the insured against 
the insurer was based upon several 
comprehensive liability policies issued 
during the years 1948 through Febru- 
ary 1, 1955. These policies contained 
yarious insuring provisions pertain- 
ing to loss caused by accident, but the 
trial court (the Eighth Circuit subse- 
quently agreeing) found that they all 
provided for substantially the same 
type, nature and extent of coverage. 
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As an example, one of the pro- 
stipulated that the insurer 
would “pay on or behalf of the In- 
sured all sums which the 
shall obligated to pay by 
reason of the liability imposed upon 
him.. 


visions 


Insured 
bec¢ me 


. for damages because of injury 
to or destruction of property, includ- 
ing the loss of use thereof ; 

Coverage D—Property Damage Lia- 


bility . . . arising out of an accident or 
accidents.” (Italics supplied.) 
The trial court found the insurer 


liable, and concluded that the liability 
for damages imposed upon the in 
sured arose out of an accident or ac- 
cidents within the terms of the policies. 
From this finding the insurer appealed. 

In the Eighth Circuit the question 
whether, the the 
losses were “caused by accident” or 


was under facts, 


arose “out of an accident or accidents.”’ 
court’s 
“caused 
by accident.” In this regard the court 
stated that .. that 
the damage was a ‘completely unex 
The 
damage here had been occurring since 
July 8, 1948, and had continued up to 
January 26, 1955, the date of the com 
the the 
plaintiff [insured] in state court. We 


This court reversed the trial 
finding that the losses were 


“it cannot be said . 


pected and unintended result.’ 


mencement of trials against 
do not think that a happening which 
is known and open and which con- 
tinues for a period of approximately 
six years can be considered accidental.” 

The “The 


noise and vibrations resulting from 


court went on to say: 
the explosions carried on over a period 
of more than six years could hardly 
be without foresight or expectation. 
They could not be called undesigned, 
sudden, or unexpected. The ammonia 
fumes, the powder and the dust, emanat 
ing from the Service Company plant 
[insured’s] for a period of more than 
six years and causing damage to sur 
rounding property and discomfort to 
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persons residing nearby during that 
time, could not result in the absence 
of the design, consent and voluntary 
cooperation of the perpetrator thereof. 
Acts which are done with knowledge 
and which continue over a long period 
of time and which continuously cause 
damage cannot be termed accidents.” 
American Casualty Company of Read- 
ing, Pennsylvania v. Minnesota Farm 
Bureau Service Company. United 
States Court of Appeals for the Eighth 
Circuit. October 14, 1959. 10 Frre 
AND CASUALTY CASES 109. 


Increase of Hazard Condition— 
Agent's Apparent Authority 


Printed matter sent to an insured saying 
that an agent is an ‘authorized insur- 
ance consultant’’ can give a ‘‘soliciting”’ 
agent apparent authority to represent 
that a change of occupancy of a build- 
ing does not constitute an increase of 
hazard. Eighth Circuit. 

This action was brought to recover 
for a building, destroyed by fire, which 
was insured under a policy providing 
that the “company shall not be liable 
for loss occurring ... while the hazard 
has increased by any means within 
the control or knowledge of the in 
sured.” At the time the policy was 
issued, the building was used as a 
poultry house and it was described as 
such in the policy. After three memo 
randum decisions in the trial court, 
a judgment was finally entered for 
the insureds. 

On appeal to the Eighth Circuit, 
the insurer argued that prior to a 
renewal of the policy and without the 
insurer’s consent or knowledge, the 
insureds had changed the building 
from a poultry house to a pallet 
factory, thereby increasing the hazards 
and risks insured against. 

There was evidence that at the time 
of the renewal of the policy the in- 
surer’s agent and the insureds had a 
conversation in which one of the in- 


Fire and Casualty 


sureds, as reflected by the record, 
said: “I told Mr. Pinkley [agent] that 
the property was being changed from 
a brooder house to a pallet manufac- 
turing concern. ... 1 told him from 
the standpoint of insurance and he 
told me if anything came up at a later 
date that he would take care of it and 
[ relied on what Mr. Pinkley told me.” 


The Eighth Circuit noted that the 
agent was a soliciting agent, as dis- 
tinguished from a general agent, and 
that some 17 days after the payment 
of the renewal premium, but eight 
months before the fire, the insureds 
received a printed declaration from 
the insurer, which stated: 


“MFA Mutual Insurance Company 
is offering a free service of personal 
insurance analysis to all its policy- 
holders. If you would like to know if 
your insurance program is in balance, 
ask your MFA Mutual Agent. 
an authorized 


He is 
consultant 
and is qualified to advise you on your 


insurance 


insurance needs.” 


In affirming the final judgment for 
the insureds, the appellate court noted 
that “the trial court found that the 
soliciting agent had been given ap- 
parent authority to represent that the 
change of the occupancy of the build- 
ing insured would not in fact increase 
the hazards and risks within the terms 
of the policy. The company had in 
effect advised the plaintiffs that its 


agent was ‘an authorized insurance 
consultant’. This was in the 


nature of an admission as to the au- 
thority of the soliciting agent and we 
think the court correctly held that he 
at least had apparent authority as an 
expert to determine that the change 
did the 
hazards and risks insured against.” — 
M. F. A, Mutual Insurance Company v. 
Jackson et al. United States Court of 
Appeals for the Eighth Circuit. Octo- 
ber 27, 1959. 10 FrrE AND CASUALTY 
Cases 167. 


in occupancy not increase 
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AUTOMOBILE — 


Summaries of Selected Decisions 

Recently Reported by CCH | 
AUTOMOBILE INSURANCE | 
REPORTS 





Uncontradicted Testimony 
of Expenses——-Adequacy of Award 


An award can be adequate regardless 
of the manner in which a jury appor- 
tions it. A jury may conclude by infer- 
ence from other evidence that sworn 
testimony is not true, even though there 
is no sworn testimony in contradiction. 
Kentucky. 


The impact between an injured party’s 
auto and a truck described as 
very slight. There was other evidence 
that the injured party drove 11 miles 
to her home after the accident and 
called a lawyer before she called a 
doctor. She did not actually see a 
doctor until two weeks after the ac- 
cident. Testimony by another doctor 
who examined the injured party ten 
weeks after the indicated 
that he found no evidence of injury. 


was 


accident 


In the lower court there was sworn 
and uncontradicted testimony that the 
injured party was caused to expend 
$231.50 for treatment of her alleged 
injuries. The jury returned a verdict 
of $250 in damages, and did not sepa 
rate special and compensatory dam- 
ages. On appeal, the injured party 
argued that the award was inadequate. 

The affirmed the 
judgment in the lower court, holding: 


appellate court 
“Her contention is predicated in part 
upon the erroneous assumption that 
the testimony concerning her medical 
expenditure is uncontradicted. It is 
true that no witness was introduced 
to directly dispute the expenditure but 
such testimony is not necessary to 
provide the contradiction.” 

It was also stated that “the jury 
could have concluded that the medical 
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expenditure was unnecessary or un- 
reasonable. It could 
concluded that it had 
whatever with the injury. It 
within the province of the jury to 
whether the medical 
penditure or any part of it was neces 


have likewise 
no connection 
was 
determine ex- 
sary and reasonable, and also whether 
it was injury-connected.”—Jones v 
Mathis et al. Kentucky Court of Ap 

November 6, 1959. 18 Auromo 
Cases (2d) 174. 


peals 
BILI 


Short Short: 


This action was brought by an in 


lowa 


surer against an employer to recover 
one half of an amount it had paid in 
settlement of a claim arising from an 
automobile accident which allegedly 
had been caused by the negligence of 
its insured and the employer's em 


ployees. A favorable verdict was re 


turned for the insurer in the trial 
court. 

The employer argued that there 
was no right of contribution among 


insurer's 
: and that 
it had been deprived of its right to 
the the 


that the 
payment had been voluntary 


joint tortfeasors ; 


trial by jury by action of 
insurer. 

In affirming the trial court judgment, 
the Iowa Supreme Court held that a 
right of contribution existed where 
the tort was merely a negligent one. 
It was also held that the insurer's pay 
ment had not been voluntary, since it 
was obligated to pay valid claims 
against its insured; and that the em 
ployer had not been deprived of its 
right to a trial by jury, since it could 
have had such a trial if it had chosen 
to contend that the settlement made 
by the insurer was unfair or unwar 
Hawkeye-Security 
Lowe Construction 
lowa Supreme Court. No- 


18 AUTOMOBILE CASES 


ranted. Insurance 


Company, Inc. v 
Company 
vember 17, 1959. 
(2d) 238. 
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PRODUCT LIABILITY 
Summaries of Selected Decisions 
Reported in This Field 


Plate Glass in Door Breaks— 
Supplier's Liability 
A glass company is not negligent in in- 
stalling plate rather than tempered glass 
in a door of a retail store, even though 
tempered glass is five times stronger. 
A supplier of chattels is not compelled 


to sell only the ultimate in materials. 
Illinois. 


This case involved the liability of 
a supplier and installer of plate glass 
in the front door of a drug store. It 
appeared that a father, accompanied 
by his two minor daughters, attempted 
the 
\s he was touching the door handle 


to open front door of the store 
or while in the act of reaching for it 
the plate glass in the door broke and 
some of the flying glass struck one 
of his children, causing the injuries 
complained of. This incident occurred 


on October 30, 1955. During the day 


it had rained and snowed, and at the 
time the glass broke it was neat 
freezing. 

There was also evidence that the 


front of the drug store had been re 
modeled in January of 1955, at which 
time the glass door was installed. An 
architect designed the store front, and 
the original plans called for tempered 
glass in the front door. At this time, 
one of the owners of the drug store 
went to the supplier and installer of 
the plate glass (hereinafter called glass 
company ) conferred about the 
different types of glass that could be 
used. It was possible that the differ 


and 


ence between plate and tempered glass 
was explained to the owner, but he 
wanted an inexpensive glass and plate 
with his approval. 
Evidence introduced by the plaintiffs 
tended to show that tempered glass 


glass was used 


Product Liability 


was five times stronger than plate 


olass. 

In this action for the minor’s in 
juries, the owners, the operator and 
the glass company were joined as 


detendants. Directed verdicts 


entered for the 


were 
owners and the com 
pany in the trial court, and the jury 


The 


the 


found the operator not guilty. 
appellate court reversed as to 
owners of the building, but affirmed as 
to the glass company. On appeal t 
the Illinois Supreme Court, the soie 
question for decision was whether the 
trial court erred in directing a verdict 
The 


plaintiffs charged that the glass com 


in favor of the glass company. 
pany was negligent in installing the 
plate glass and in using plate rather 


than tempered glass. 


the findings of both 
lower courts in favor of the glass com 
pany, the supreme court stated “We 

fail to find the 


ass company’s negligence in the in- 


In affirming 


any e\ idence of 


o| 
stallation of the glass door . How- 
ever, there is no evidence that a plate 
glass installation was not customary, 
or that it was inherently dangerous 
On the contrary, it appears from the 
record that such plate glass installa- 
tion was customary and usual while 
the use of tempered glass was ex 


ceptional.” 


This court went on to say “A sup 
of chattels is not ordinarily liable 
to third 


inherently dangerous. 


parties unless the article is 
The plate glass 
was not inherently 


in question dan 


gerous. 


al | a that 
would be safer, and presumably doors 
would be still 
safer, but a supplier of chattels should 
not be compelled to sell only the 
ultimate in materials.”—Watts et al. 
v. Bacon & Buskirk Glass Com 
pany et al. Illinois Supreme Court. 
November 18, 1959. 10 NEGLIGENC! 


Cases (2d) 287. 


true glass 


tempered 


ot stronger materials 


Van 
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IMPARTIAL MEDICAL TESTIMONY 


Lae 


Continued from page 20 





from properly cross-examining him by 
virtue of his impartial status. 

There is no doubt that an impartial 
witness, all things being equal, is cast 
in a more favorable light than a partisan 
witness. However, the traditional tools 
of cross-examination are still avail- 
able to the advocate who is not im- 
pressed with the impartial expert. I 
refer specifically to the medical litera- 
ture which would tend to impeach the 
impartial expert, by showing either 

.that his opinion is inconsistent with 
medical authority or that it is subject 
to a reasonable dispute. 

Are we really advocates in search 
of the truth? Adequately equipped 
with the facts in our case and armed 
with the weapon of cross-examination, 
do we fear to cross-examine the im- 
partial medical witness if he is mis- 
taken? Do we, as advocates, tremble 
when arising to cross-examine a lay 
witness whose version of the accident 
differs from that of our own witnesses ? 

I am sure that in our great profes- 
sion, and especially in the field of ad- 
vocacy, the safeguards of permission 
to show that the expert is wrong should 
be all that we need. 

We have found in situations of other 
court-appointed experts that the jury 
system did not break down by the 
presence of such witnesses at trial. 
Juries have disagreed with impartial 
specialists. The system has continued 
with success and the success of the 
system is, I trust, not to be measured 
by the number of cases in which dis- 
agreement is found. 

Absent impartial medical testimony, 
the battle lines drawn in the conflict 
of litigation involve the plaintiff’s 
family physician and his lawyer’s expert 
on the one hand, as against the insur- 
ance carrier’s panel of physicians on 
the other. Lurking in the background 
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are considerations of personal ties and 
pecuniary gain, neither of which have 
ever been accepted as proper stimuli 
to obtain truth. 

I have found that in cases where a 
plaintiff's physician cannot state with 
a reasonable degree of medical cer- 
tainty that his patient will be left with 
any permanent effects of the trauma, 
he finds a convenient escape by stat- 
ing that his prognosis is guarded. On 
the other hand, I have seen experts 
selected by insurance carriers attempt 
to mitigate the injury by concluding that 
the injured is not industrially disabled. 

In contrast with these factors of in- 
terest, the impartial medical witness 
affords the parties and the triers of 
the facts a specialist who is free from 
any personal interest in the controversy. 
The impartial doctor can evaluate the 
patient’s injuries and disability in 
terms of his medical findings without 
encumbering his opinion with medical 
semantics. He can assist the court 
and the jury by explaining the signifi- 
cance of his findings and the probable 
residuals of the injury based upon his 
learning and knowledge. 


Reduced to simple terms, the ques- 
tion of whether an impartial medical 
panel is desirable is akin to the ques- 
tion in everyday life: whether one 
seeking medical treatment should, in 
case of divergent views, obtain an 
opinion from a highly qualified expert. 
Most of us do that very thing for our- 
selves and our families. 


It is difficult to comprehend how 
trial advocates, who are so knowledge- 
able of common understanding and 
who, in every other field of life, are 
prepared to accept impartial experts, 
should in their own specialized field 
of personal injury litigation refuse to 
acknowledge the status of such ex- 


perts. [The End] 
1LJ— January, 1960 
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